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AVAILABILITY OF INFORMATION FROM FEDERAL 
EXECUTIVE AGENCIES 


PART 3—Panel Discussion With Legal Experts 
TUESDAY, MAY 8, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON GOVERNMENT INFORMATION, 
CoMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 


The subcommittee met, pursuant to notice, at 10 a. m., in the caucus 
room, Old House Office Building, Hon. John E. Moss, Jr., subcom- 
mittee chairman presiding. 
wet Representatives Moss (presiding) , Dawson, Hoffman, and 

eader. 

Also present: John J. Mitchell, chief counsel; Samuel J. Archibald, 
staff director, and J. Lacey Reynolds, senior consultant. 

Mr. Moss. The subcommittee will now be in order. 

We are very pleased today to welcome a pane! of very eminent 
attorneys who have agreed to come here in an effort to assist the 
Subcommittee on Government Information in a discussion of some 
of the rather interesting legal problems involved, in trying to deter- 
mine the areas of information which are available to the public and 
to the Congress and those where the Executive does have a right or 
a strongly asserted right to control information. 

We have sent to each member of the panel a series of questions 
bose» will form the basic part of the discussion today. Those are, 

riefly : 

Is the Federal Government’s basic housekeeping statute (5 U.S. C. 
22) being tortured into authority to restrict the flow of information? 

Is the Federal statute on official records (5 U. S. C. 1002 [c]) so 
circumscribed with exceptions that it has become self-defeating as 
a public records law? 

Is the criminal statute concerning the dissemination of confidential 
information (18 U. S. C. 1905) an unnecessary barrier to the flow of 
information to the public and to Congress ? 

Is the Executive order establishing security regulations (Executive 
Order 10501) the best means to safeguard defense information or 
should Congress enact specific statutory authority ¢ 

Is the letter and Attorney General’s memorandum of May 17, 1954, 
from the President to the Secretary of Defense during the Army- 
McCarthy controversy being wrongly cited as a delegation of Presi- 
dential authority by Federal agencies? 

We are going to try to conduct the panel discussion this mornin 
as informally as possible. I am going to ask that each of the pane 
A 044 prior to reading opening statements give a short biographical 
sketch. 


oe 
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Before we introduce the members of the panel, I would like to intro- 
duce my colleagues on the committee : 

The ranking minority member, Congressman Clare Hoffman of 
Michigan, Congressman Meader of Michigan, and the chief counsel 
of the committee, Mr. John J. Mitchell. 

The panel members this morning, Mr. Hans A. Klagsbrunn, Wash- 
ington attorney and former counsel for the Reconstruction Finance 
Corporation; Dr. Harold L. Cross, author of The People’s Right to 
Know and freedom of information counsel for the American Society 
of Newspaper Editors; Prof. Bernard Schwartz, professor of law 
at New York University School of Law and editor of the Adminis- 
trative Law Bulletin of the American Bar Association; Mr. John B. 
Gage, Kansas City attorney and former mayor of Kansas City, Mo. 

We will start with Mr. olen Do you have a statement ? 

Mr. Horrman. No; I have not. 
Mr. Moss. Thank you. 
We will start with Mr. Hans A. Klagsbrunn. 


STATEMENT OF HANS A. KLAGSBRUNN, KLAGSBRUNN, HANES & 
IRWIN, WASHINGTON, D. C. 


Mr. Kuagssrunn. Mr. Chairman, gentlemen, my name is Hans 
A. Klagsbrunn, I am a member of the law firm of Klagsbrunn, Hanes 
& Irwin, and have been engaged in the practice, private practice of 
law here in Washington for just 10 years. Before that I served in 
the Government for about 1214 years. During the war years I was 
executive vice president, general counsel and member of the board 
of the Defense Plant Corporation, assistant general counsel of the 
Reconstruction Finance Corporation, and member of the Hancock 
Committees on Contract Termination and Renegotiation, and the 
Clayton Board of Surplus Property. During my last year in Gov- 
ernment service I was Deputy Director of War Mobilization and 
Reconversion. 

I welcome the opportunity you have afforded me to take part in 
your roundtable discussions on the availability of information from 
governmental sources. Your committee has become the focal point 
for consideration of a problem with which many have wrestled from 
many points of view. You have done much to stimulate the think- 
ing of persons in and out of Government on this difficult question, 
and have brought about a number of valuable changes. 

One problem you have made clear is the fact that the law on the 
subject is far from clear. It has grown in part from statutes that 
were designed and adopted for other purposes, and in part from broad 
considerations of constitutional prerogatives and governmental oper- 
ations. The case law, fragmentary as it is, has often been believed 
to stand for principles that are beyond the context of the issues actually 
decided. Material I have received from your committee in the last 
week sheds much light on this area. 

Major improvements cannot, however, come out of a careful evalu- 
ation of existing law alone, as you have recognized. This is pecul- 
iarly a field in which it would be very difficult to obtain final and 
authoritative answers on strictly a legal basis, since the ordinary 
processes of litigation are here complicated by such factors as whether 
the issues are justiciable, whether there is an appropriate forum for 
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their determination, whether measures of enforcement or even stand- 
ing to sue exist, and, finally, whether it is possible to determine the 
point at which an exercise of judgment for a public purpose ceases 
to be in the public interest. 

It is easier, I believe, to say what the law should be. Simply stated, 
I believe that information should be readily available to the public 
except where it can be shown, affirmatively and specifically, that main- 
tenance of secrecy is essential in the public interest, or that disclosure 
would be an unwarranted invasion of personal privacy or involve 
proprietary information obtained by the Government. 

The reasons in support of such an information policy range from 
broad principles to practical considerations. We should be able to 
start with the premise that the public is entitled to know about public 
business. We should be able to say that there simply aren’t many 
good reasons for secrecy. 

We can point to provisions of the Constitution and to the obvious 
but basic principle that an informed citizenry is at the core of our 
form of government. Also, practical problems of governmental ad- 
ministration could be avoided, or at least greatly reduced, if the cloak 
of mystery were withdrawn from the difficult process of hammering 
out policies. We have a tendency in our country to seek to develop 
policy quietly and confidentially, and to announce it on completion 
for—hopefully—immediate acceptance by the country, and often by 
the world. If, instead, the Socdlseinnt of the policies the pros and 
cons and differing points of view, were readily admitted, the country 
would have an opportunity to grow in thought with the policies and 
to recognize what often is the case—that the final decision is not the 
only, the inevitable one, but on balance is the best of several worth- 
while alternatives. In this way there would be less public interest 
in ferreting out who disagrees with whom about what, and instead 
issues and facts would receive more attention than speculation on per- 
sonalities and motives. ‘The President’s own press conferences have 
furnished an excellent example of the advantages of admitting can- 
didly that divergent points of view exist and are being expressed, and 
attention is then more readily focused on the difficult problems them- 
selves and on their possible solutions. 

I am satisfied that most Government officials sincerely believe that 
they are favoring public disclosure and withholding information only 
for good and sufficient cause. In practical effect, however, the very 
opposite is generally true. It follows that specific amendments to 
existing statutes cannot alone be expected to attain the goal of full 
and responsible disclosure of information. Rather, there must be a 
better understanding at all levels of Government of what is involved 
in a proper information policy, and there must be a willingness to 
make disclosure readily and freely. The problem becomes one of 
attitude and implementation, rather than of statutory and constitu- 
tional law, and with such an attitude the instances, I believe, would 
become quite rare when legal considerations were cited as a bar to 
disclosure. 

We reach then the question of what steps should be taken to give 
some promise of attaining these goals. I should like to suggest for 
consideration the following: 

First, in addition to the thoughtful recommendations of the Ameri- 
can Society of Newspaper Editors, there should be a clear policy state- 
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ment by the Congress of its intent to have information from Govern- 
ment sources made readily available to the public except upon the 
affirmative and specific showing of the good reasons for nondisclosure 
discussed above. In short, the clear presumption would favor dis- 
closure, and the burden of proof would be on the proponents of secrecy. 

Second, there should be established an Office of Information Policy, 
located in the Executive Office of the President but based on statutory 
authorization, which would have responsibility for setting forth public 
information pesey in the light of the congressional declaration of 
intent, for educating and assisting the agencies of Government in 
developing the proper organization and the proper attitudes in the 
handling of public information, for reviewing the bases on which 
agencies arrive at decisions of nondisclosure, with periodic reports 
to the Congress on compliance by each agency, and in general to be the 
focal point in the executive branch of the Gomchasant for questions 
about nondisclosure. 

Finally, there should be assurances from the Congress, its com- 
mittees and Members, and from the press, that the material disclosed 
will be used and discussed factually and fairly in the context of its 
background and with a sympathetic understanding for the difficult 
job of governmental administration. Secrecy has often bred sensa- 
tionalism, and fear of sensationalism has often encouraged secrecy. 
Neither has much excuse to exist without the other. 

Mr. Moss. Thank you very much. 

Before introducing the next member of the panel I would like to 
introduce Congressman William Dawson, the distinguished chairman 
of the Full Committee on Government Operations, 

Mr. Dawson. Thank you. 

Mr. Moss. We will next hear from Dr. Harold Cross. 


STATEMENT OF HAROLD L. CROSS, ATTORNEY, SKOWHEGAN, 
MAINE 


Dr, Cross. Mr. Chairman and gentlemen, I participate in this panel 
and make this statement in response to letter from Chairman John E. 
Moss, dated April 2, 1956. 

I respectfully ask permission to file this statement with the com- 
mittee because I consider its content to be germane to the problem 
before you. But I intend to touch only those parts that are directly 
relevant to the five questions that have been asked and within what 
seems to be the reasonable time limits. 

My name is Harold L. Cross, I reside at 20 Main Street, Skowhegan, 
Maine, and in my capacity as counsel to the law firm of Brown, Cross 
& Hamilton, have an office at 154 Nassau Street, New York 38, N, Y. 

I am and since 1912 have been a member of the New York bar cur- 
rently withdrawn from regular active practice, but acting as freedom 
of information counsel for the American Society of Newspaper 
Editors. 

For 25 years I served as professor of newspaper law in the Graduate 
School of Journalism, Columbia University in New York and served 
as dean in World War II of the Post Graduate School of Journalism 
in Chungking, China. 

Chairman Moss’ letter of April 2, 1956, propounded penetratingly, 
soundly, and justly, five legal questions. As to the first two of these 
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later to be particularized, I speak not only for myself, but also in be- 
half of the American Society of Newspaper Editors whose directors 
have sanctioned advocacy of the amendments presently to be stated. 

As to the other subject matter before this panel the society has not 
acted or been asked to act and accordingly as to such subject matter 
I speak for myself alone. 

But I do not on that account speak with any less sincerity or con- 
viction or with any diminished devotion or sense of obligation. 

That is so, first because this is not primarily a newspaper problem. 
It should never be so considered. 

Secondly, and more importantly, my primary concern is with the 
people’s right to know. The right of the people as citizens and by 
virtue of their representatives in Congress and through their chosen 
organs of dissemination of public information. 

The Legislature of California further implementing the right of 
its people to know recently declared : 

In enacting this chapter the legislature finds and declares that the public 
commissions, boards, and councils and the other public agencies in this State 
exist to aid in the conduct of the people’s business. It is the intent of the law 
= actions be taken openly and that their deliberations be conducted 
openly. 

PThe people of this State do not yield their sovereignty to the agencies which 
serve them. The people, in delegating authority, do not give their public servants 
the right to decide what is good for the people to know and what is not good for 
them to know. The people insist on remaining informed so that they may retain 
control over the instruments they have created. 

That I do believe. Because such rights are not secured to citizens 
of the United States by their national legislature, because the existence 
of such rights has been denied again and again and openly before this 
committee and to others in House and Senate, because departments 
and agencies, which owe their powers and indeed their very existence 
to Congress have both claimed and exercised the power to decide as 
against the Congress and the people, what is good and what is not good 
for Congress and the people to know—those are among the reasons I 
am here. 

The portent and purport of the propounded questions may be under- 
stood only against their background and in their context. 

In my opinion the state of the law is that in the absence of general 
or specific acts of Congress creating a clear enforceable right to inspect, 
and such acts relatively are not numerous, there is no enforceable right 
in Congress, itself, public, press, or litigant, to inspect a Federal non- 
judicial record. 

Dr. Moss. I wonder if I might suggest that in order to aid the com- 
mittee members in following your statement, in your summarizing of 
it as you skip, would you give the page? 

Mr. Cross. Yes; I am now on page 9. 

Frontline factors in this state of the law are those involved in the 
five questions propounded. But they are not the only factors and their 
impact is enhanced by the barrenness of the ground on which they 
fall. 

Kentucky’s Legislature, for example, has enacted : 

Unless otherwise provided by law, all papers, books, and other records of any 
matters required by law or administrative rule to be kept by any agency, and all 
records arising from the exercise of functions authorized thereby, are public 
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records and shall be open to inspection by any interested person, subject to 
reasonable rules established under 


a specified statute. 


About one-third of the other States in addition have statutory 
definitions of the term “public records.” 
A Missouri appellate court has recently held: 


Independently of statute the term “public records” covers not only papers 
expressly required to be kept by a public officer but all written memorials made 
by a public officer within his authority where such writings constitute a con- 
venient, appropriate, or customary method of discharging the duties of the office. 

Practically every State which does not have a statutory definition of 
the term “public records” has a judicially declared definition thereof. 
Definition of the term is basic to a legally enforceable right of inspec- 
tion. Yet neither Congress nor Federal judiciary has defined the 
term in connection with inspection of Federal nonjudicial records. 
Thus, whoever seeks inspection has one hand tied behind his back. 

Florida’s Legislature has declared : 

All State, county, and municipal records shall at all times be open for a per- 
sonal inspection of any citizen of Florida, and those in charge of such records 
shall not refuse this privilege to any citizen. 

Many other States, including California, have general statutory 
rights of inspection. 

The same Missouri court just referred to held: 

Generally, any writing or document constituting a public record is subject to 
inspection by the public * * * Nor is it essential that the inspection of public 
records be limited to persons who have some legal interest to be subserved by 
the inspection * * * and the right to inspect carries with it the right to make 
copies. 

Many other States, including Illinois and Michigan, which do 
not have general statutory rights of inspection of public records, 
have judicial declaration of such rights. Yet neither Congress nor 
Federal courts have declared or granted general recognition of such 
rights. 

This ties behind his back the citizen’s other hand. 

Now on page 11: In practically the only reported case in which 
a citizen has ventured to try in court to breach the walls of Federal 
discretionary secrecy relief was denied on several grounds, including 
this: 

Again the writ sought by relator should not issue unless the law imposes a 
clear ministerial duty upon defendants to comply with the request which 
relator has made upon them. No such legal duty is shown in this case. De- 
fendants’ duties are defined by statute and regulations, whereby the records 
in question are intrusted to their custody and control, and no provision is 
shown which mandatorily requires them to furnish copies thereof to private 
citizens upon request, or in the alternative to grant personal access to the records 
to all private citizens applying therefor. 

My point there is simply this: That a large part of the difficulty 
at the Federal level is negative, rather than affirmative. And my plea 
is that the citizens of the United States in respect of Federal non- 
judicial records shall have the same rights that citizens of Florida, 
California, Michigan, Illinois, and the rest of the States in this 
Union have with respect to the records in their own State and muni- 
cipal offices. 

I come now to the heading: “The Five Propounded Questions,” 
on page 13. 
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At the threshold this comment applicable to all five should be 
made. The mills which thus far have ground slowly will, in the end, 
I have abiding faith, grind exceeding fine and bring effective recog- 
nition that freedom of information in the form of access to public 
records and proceedings is a constituent part, is, indeed, the very 
foundation stone of freedom of speech and of the press under our 
1st amendment, is a right retained by the people pursuant to the 9th 
amendment and must receive due process under the 14th amendment. 

The history of the struggle for freedom of speech and of the press, 
as an overriding principle of democracy vested in every man, bars 
any notion that the man of 1791 intended to provide freedom to 
disseminate information about government but at the same time allow 
government to deny freedom of obtaining such information. 

Our forebears’ purpose was to prevent “any action by Government 
by means whereof it might prevent free and general discussion.” 
Without a right of access to information, freedom to print information 
is fettered into futility. The time will come when the right of access 
will enjoy the same majestic consideration now accorded to freedom 
to speak and print. When that time does come it will be found 
that much congressional legislation, as now interpreted and applied 
by Federal officialdom, is unconstitutional. 

In the meantime Federal suppression of information is a condition 
and nota theory. 

I have read, and with deep respect, the committee print of the 
House Committee on Government Operations captioned: “The Right 
of Congress To Obtain Information from the Executive and from 
Other Agencies of the Federal Government,” dated April 27, 1956. 


In their application to each of the five questions I agree with the 
analyses, comments, and conclusions therein, on pages 6 to 13, con- 
cerning the— 


court decisions and precedents which are almost exclusively cited as blanket 
authority for withholding information. 


Similarly, I agree with the analyses, comments, and conclusions 
therein concerning the Attorney General opinions cited. 

Coming now to question 1: Question 1 reads: 

(5 U. 8. C. 22) Is this a housekeeping statute or is it authority for withholding 
information? 

As a matter of law, in my opinion, it is a mere housekeeping statute 
sanctioning regulations not inconsistent with law for the use of 
records and papers. In fact, it is cited and applied as authority 
for withholding information. The statute has been held constitu- 
tional in the circumstances in which invoked. Valid regulations pre- 
scribed thereunder have the force of law and as such are binding 
on the courts. 

Regulations are valid unless inconsistent with law. 

Skipping then to the next paragraph: The statute says: “custody, 
use, and preservation.” It does not say nonuse. It does not by its 
terms or by necessary or reasonable implication sanction withhold- 
ing, secrecy, or suppression. But destitute as it is of definitions and 
standards, it has been tortured into authority for denial of freedom 
of information or, as the above-mentioned committee print of the 
Committee on Government Operations puts it, it— 
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has been made into an information statute in the absence of specific and com- 
prehensive legislation on the subject by the Congress. 

On page 21: There is at least some judicial authority for the propo- 
sition that it is for the courts and not for the executive branch of the 
Government to determine whether the nature of the information 
sought to be withheld actually does come within the scope of the 
privilege invoked against disclosure. 

On the other hand, in the absence of specific and comprehensive 
legislation by the Congress and of judicial “thority on the rights 
of public and the press there is some lower c. authority for sup- 
pression of information. Suppression is in fact practiced and, as 
a distinguished text writer puts it: 

In private litigation therefore, the determination of the head of the Department 
or agency that disclosure should not be allowed is for all practical purposes 
final and unreviewable. 

I have answered elsewhere in the statement the specific inquiries. 
propounded by the committee, but I would like to answer here this 
particular one: What amendment of this section would you suggest 
to insure availability of information which they have no right to 
withhold and which will insure the people’s right to know? 

The committee print above referred to states as one of its conclu- 
sions of law: 

Judicial precedent recognizes the power of Congress to grant control over official 
Government information to the heads of Federal agencies. 

With that, subject to the Bill of Rights, including the restraints 

ex oases in the first amendment, I agree. 
t adds: 


* * * it follows that it can also regulate the release of such information and, 
in fact, require the release of such information by the heads of agencies upon 
terms and conditions prescribed by the Congress. 

On page 25: With that, I agree. In amendatory legislation Con- 
gress should, of course, leave intact the authority conferred by this 
statute upon department heads to make reasonable regulations for the 
custody, use, preservation, and availability for inspection of records 
and papers. 

Congress, now, however, should by use of appropriate language 
prohibit regulations which in terms of purport or effect, deny access 
by Congress, public, or press, to public records except as such denial 
is authorized by law. 

This would make the right subject as it should be to valid laws 
heretofore or hereafter enacted by the Congress, and to the applicable 
principles of law laid down by the courts. 

As a part of such legislation or elsewhere, to establish and preserve 
the right of the American people to full information in respect to the 
doings and misdoings of their Government, which is the tradition 
behind the first amendment, the Congress should define the term 
“public records,” declare a right in the people to inspect them, except 
as otherwise provided by law, and provide a remedy for the enforce- 
ment of the right measured by and adequate to its importance. 

The second question has to do with Title 5, United States Code, 
Section 1002, subdivision (c), being a part of the Administrative Pro- 
cedure Act. 
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And the inquiry is: whether it is self-defeating as a statute provid- 
ing for the publication of information, rules, opinions, orders and 
pablo records ¢ eh ' 

My answer as to the publication of information and public records 
is a resounding yes. As to rules, opinions and orders, in the interest 
of participants in the proceedings of administrative agencies and the 
attorneys, the answer may be otherwise. This deponent saith not. 
But the American Law Section, Legislative Reference Division, the 
Library of Congress, saith this, and I agree: 

The several qualifications in that act have enabled agencies to assert the 
power to withhold practically all the information they do not see fit to disclose. 

The Supreme Court has commented—I will omit the quotation—on 
two aims of the act. And I say that a third aim as evidenced in the 
text of the act and in the struggle for its passage, was for more, better 
and regularized public information for the benefit of parties and their 
attorneys concerning such matters as administrative agency organiza- 
tions, general policies, interpretations, rules of procedure, and orders 
and adjudications having precedent value. 

Now, those are laudable purposes, as this writer would be the last 
to gainsay, and they may have been accomplished. But the most 
casual perusal of the act, and especially of section 1002, will show 
that it is not a “public information” act, and I emphasize “public,” 
in any sense of the word. All that the public gains, if anything, 
after all the hurdles have been passed, is a right to inspect all final 
opinions and orders in the adjudication of cases and all rules. 

With the permission of the chairman I would like to refer to a 
comment concerning it in a report of the Special Committee on Legal 


Services and Procedures to the 1956 midyear meeting of the house of 
delegates of the American Bar Association. This is on page 18 and 
1t says— 


The Federal Register Act of 1935 as amended and section 3 of the Administra- 
tive Procedure Act of 1946 have long provided for public information with 
respect to the product of agency rule-making and adjudication. 

There is, however, much still to be done to effectuate the basic intent of 
these statutory provisions. To a considerable degree this is due to failure on the 
part of some agencies to comply with what appear to be clearly reasonable inter- 
pretations of the statutory requirements. 

And on page 17 of the same document under the heading “public 
information” is quoted a resolution which seems to me further to bear 
on my contention and to support it: that the purpose here is public 
information of the administrative process, meaning publication of 
rules, statements of policy, interpretations and instructions. 

I repeat that those are laudable purposes. But as far as the right of 
public inspection is concerned it adds little to those who are not partici- 
pants in administrative proceedings, and their attorneys, or, in other 
words, who are persons properly and directly concerned, 

I urge as my client has—I am on page 32. I urge as my client has 
advocated that Congress, leaving intact the very real gains along the 
lines of the real aims of this act, should repeal all of the exceptions or 
qualifications stated, should abolish all discriminations between the 
public and persons properly and directly concerned, and make all 
public records and proceedings subject to public inspection and at- 
tendance, except as otherwise provided by law. 
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With your permission, I would like to reserve my answers on the 
remaining three questions for a later time. 
(The complete statement referred to is as follows :) 


STATEMENT OF Harotp L. Cross—Brown, Cross & HAMILTON, New York, N. Y. 


I participate in this panel and make this statement in response to letter from 
Chairman John BE. Moss, dated April 2, 1956. 

My name is Harold L. Cross. I reside at 20 Main Street, Skowhegan, Maine, 
and, in my capacity as counsel to the law firm of Brown, Cross & Hamilton, 
have an office at 154 Nassau Street, New York 38, N. Y. I am a member of the 
New York bar, currently withdrawn from regular, active practice but acting 
as freedom of information counsel for the American Society of Newspaper 
Editors. 

The society named is an unincorporated association having the usual officers, 
a 15-member board of directors, and about 560 members, plus a few retired mem- 
bers, all elected by the directors. All but about 16 of the members are directing 
editors having immediate charge of editorial or news policies of daily news- 
papers. Those who are not retired members, or such directing editors are per- 
sons found to have distinguished themselves by notable contributions to the 
profession of journalism or to the public service. I am a distinguished service 
member. 

I am the author of a report to the society concerning the law affecting the right 
of the public to access to public records and proceedings at local, State, and 
Federal levels, which has been published, under the sponsorship of the society, 
by the Columbia University Press, New York City, as a book entitled “The 
People’s Right to Know—Legal Access to Public Records and Proceedings.” 
Thereafter, I wrote and the society itself published Cumulative Supplement No. 
1, December, 1953, and it is currently distributed by the society and, as a part of 
the third printing of the book, by Columbia University Press. 

For a more comprehensive and detailed statement of my views as to the 
people’s right to know by means of legal access to public records and proceedings 
and as to the congressional action needed to convert that right as to Federal 
nonjudicial records from a frail thing subject to officialdom’s caprice into an 
enforcible, living reality, I respectfully refer the members of the subcommittee 
and its staff to the book and supplement and to my statements to the subcom- 
mittee of November 7 and November 26, 1955. 

Chairman Moss’ letter of April 2, 1956, propounds penetratingly, soundly, and 
justly five legal questions. As to the first two of these, later to be particularized, 
I speak not only for myself but also in behalf of the American Society of News- 
paper Editors, whose directors have sanctioned advocacy of the amendments 
presently to be stated. As to the other subject matter before this panel, the 
society has not acted or been asked to act and, accordingly, as to such subject 
matter, I speak for myself alone. 

But I do not, on that account, speak with any less sincerity or conviction or 
with any diminished devotion or sense of obligation. That is so, first, because 
this is not primarily a newspaper problem. It should never be so considered. 
Newspapers do not have, they do not ask, and they neither need nor deserve 
special rights or privileges. Quite naturally and properly, in view of their 
functions and duties to their readers, newspapers are impeded and hurt, con- 
tinuously and grievously, by denials of the people’s right to know to a degree 
that is not shared so acutely or so continuously by most individual citizens. 
Thus newspapermen acquire singular understanding of and concern over the 
consequence of abridgements of freedom of information that is not vouchsafed 
to most of their fellow citizens. Naturally, therefore, they have bases and 
obligations to cry out against governmental suppression that are not universal 
among the people. But in seeking to abate the mischief, they are not seeking 
selfish benefit (Committee print, hearings before this subcommittee, November 
7, 1955, pp. 4-7, 68, and authorities cited at pp. 68, 69). 

That is so, secondly and more importantly, because my primary concern. is 
with the people’ right to know—the right of the congressional committee, the 
individual Congressman, the citizen, the taxpayer, the inhabitant, the elector, 
the author, the research worker, the scientist, the teacher, the student, and all 
others in a self-governing society; and, to put it bluntly, last but far from least, 
the right of Harold LL. Cross to know. 
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The Legislature of California, further implementing the right of its people 
to know, recently declared (Deering’s California Codes, 1949, Government Code, 
ch. 9, Meetings, sec. 54950) : 

“In enacting this chapter, the legislature finds and declares that the public 
commissions, boards, and councils and the other public agencies in this State 
exist to aid in the conduct of the people’s business. It is the intent of the law 
that their actions be taken openly and that their deliberations be conducted 
openly. 

“The people of this State do not yield their sovereignty to the agencies which 
serve them. The people, in delegating authority, do not give their public servants 
the right to decide what is good for the people to know and what is not good; 
for them to know. ‘The people insist on remaining informed so that they may 
retain control over the instruments they have created.” 

That I do believe. Because such rights are not secured to citizens of the United 
States by their National Legislature; because the existence of such rights has 
been denied, again and again, and openly, before and to this subcommittee and 
to others in House and Senate; because departments and agencies, which owe 
their powers and indeed their very existence to Congress, have both claimed and 
exercised the power to decide, as against the Congress and the people, what is 
good and what is not good for Congress and people to know—those are among 
the reasons I am here. 

The portent and purport of the propounded questions may be understood only 
against their background and in their context. 

Through the replies of the Federal agencies and their testimony before you, 
you are well informed of the nature of the withholding of information of gov- 
ernmental action by denial of access to the best evidence there is—the records 
themselves, It may not be amiss to add to the evidence of the extent of the 
‘secrecy. 

Prof. Zechariah Chafee, Jr., of the Harvard University Law School, declared 
in 1947 (committee print, November 1, 1955; Chafee, Zechariah, Jr., Government 
and Mass Communications, vol. 1, pp. 12-13, Chicago University Press, Chicago, 
Ill., 1947) : 

“The power of government over the sources of information tends to grow. * * * 
Hence the misuse of this power by Government becomes a more and more serious 
danger. * * * What is significant is the enormous recent expansion of the 
subjects which officials are seeking to hide from publication until they give the 
signal.” 

Though he did not do so, he might well have added: “If they ever do give it.” 
A Hoover Commission task force reported in 1955 (Raymond, Allen, Report to 
American Civil Liberties Union, October 24, 1955) : 

“Although the Government has in various ways suppressed false advertising, 
there appears to be no agency to prevent the Government itself from applying 
misleading information or withholding significant facts.” 

A 1952 staff report of the Senate Minority Policy Committee declared (ibid): 

‘“* * * over the past 20 years the practice of the executive branch of the Gov- 
ernment to conceal what it is doing and to suppress the facts has grown to such 
a point that Congress has to fight for information before it can legislate.” 

The Congressional Record carries this 1955 statement by a Democratic Sena- 
tor (ibid): 

“This shroud of silence which has descended over the Government prevents 
not only the American people from knowing what it is doing, but prevents the 
Government itself from functioning as it should.” 

An experienced investigator, a former newspaperman, retained to survey Gov- 
ernment information practices, reported in 1955 (ibid): 

“Tt is the fair consensus of Washington press correspondents that abuses of 
the power in Federal agencies to suppress information were never so rampant 
as now, that this widespread abuse of power is exercised in the great majority of 
instances on matters having nothing whatever to do with national security and 
that these abuses have curtailed the power of Congress and the press to be of 
service to the people and have advanced to the point where the civil liberties of 
the people are threatened.” 

Scientists have voiced their dismay. Washington Post and Times Herald, 
Washington, D. C., April 1, 1956, United States Secrecy Aiding Reds Is Charge, 
by Joseph L. Myler. The report further states: “Some of the country’s most 
distinguished scientists have indicted Federal security practices as a threat to 
national survival.” 
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These personalities and dates establish that the rising demand to abate govy- 
ernmental secrecy is not a partisan political issue, a diminishing one, a minor 
one or a newspaper one. It is true, of course, that partisan politics may dictate 
officialdom’s discretionary choice to reveal or to conceal information of Govern- 
ment action (ibid). It is apparent, too, that congressional reaction to conceal- 
ment may tend toward condemnation or toward compliment along party lines 
(New York and Washington newspapers, April, 1956). But these are additional 
reasons, if any were needed, why Congress should act to the end that this area 
become a Government of law and not a Government by men. 

The difference is vital to the people’s right to know, for, as Mr. Justice 
Mondelet of Canada, ruling upon a Provincial secretary’s refusal to produce the 
report of a superintendent of police, pointed out (Mondelet, J., in Gugy v. Maguire, 
13 Low. Can. 33; quoted in 8 Wigmore on Evidence, p. 800 (3d edition) ) : 

“(Conceding that the privilege may exist), are you to compare the discretion, 
the unbiased mind, the position of the judge who is alike independent of the 
Crown and of the People, who is free from party spirit, who knows or should 
know no one, to the biased mind—naturally, necessarily biased mind—of a 
politician, not independent as the judge is, but dependent upon a party, who 
knows or must know, the contending parties, and may have the most cogent 
reasons for supporting one party, in preference to another; who has to bear, 
and does bear the external pressure which the judge is or should be inaccessible 
to; whose interest it may be, under the flimsy pretense, under the transparent 
veil of public interest, to screen some petty minion in office. The comparison 
cannot hold for a moment. In the case of the judge, you have sacred guaranties ; 
in that of a politician you have none * * * Clearly, then, manifestly, should 
it be left to the judge on the bench, in his discretion, to determine the question, 
instead of allowing a secretary, or any member of the Government, to silence 
him, to interfere with the administration of justice, and become the judge.” 

In these circumstances it is not enough for officialdom merely to recognize 
philosophically or to pay lipservice to, or by handouts, to try to pay off indebted- 
ness to, the principle of freedom of information. It is not enough that, by virtue 
of official grace or indulgence fancifully termed “discretion in the public in- 
terest,” some information, even in substantial volume, does somehow become 
available. It is not enough that, thanks to penetrating inquiries by Congress 
and the industry and resourcefulness of newspapermen, information of govern- 
mental activities becomes available to the people speedily, in volume and at 
bearable cost. 

James Madison said (quoted in Laswell, National Security and Individual 
Freedom, page 63 [McGraw-Hill, New York, N. Y., 1950]) : 

“* * * the right of freely examining public characters and measures, and of 
free communication thereon, is the only effectual guardian of every other right.” 

A Supreme Court Justice has said: 

“The aim of the historic struggle for a free press was to establish and pre- 
serve the right of the English people to full information in respect to the doings 
and misdoings of their government. That is the tradition behind the first 
amendment.” 

Congressman Moss has said (transcript of subcommittee hearing, November 
8, 1955) : 

“The people, in our American democracy, have a constitutional right to factual 
information, concerning the plans, policies, and actions of their Government. 
The burden of proof as to the need for withholding this information should, 
by every basic American principle, rest upon the agency or official who has de- 
termined to hold back the facts,” 

Congressman William L. Dawson, the distinguished chairman of the House 
Government Operations Committee, has declared, in the course of these hearings, 
that: 

“If the present trend toward secrecy in the Federal executive agencies is not 
stopped, we will pay and pay dearly for the enforced ignorance of the American 

ple.” 

Pert is evident that the Congress and the people have no such rights now. It 
is clear that the citizens of a self-governing society and their representatives 
in the only body to which lawmaking power is entrusted by the Constitution 
must have the legal right to examine and investigate the conduct of its affairs, 
subject only to those limitations imposed by the most urgent public necessity. 
To that end they must have the right to simple, speedy enforcement procedure 
geared to cope with the dynamic expansion of governmental activities. The 
need for legislation is demonstrated. 
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The nature of the necessary remedial legislation is, of course, conditioned 
by the nature and extent of the secrecy and by the nature of the law as at 
present declared under the color whereof the current suppression of informa- 
tion is sought to be justified. 

The primary need is legislation whereby there will be substantial reduction 
of the very widespread area wherein the choice between diSclosure and sup- 
pression is committed to a subjective, judicially unreviewable, weathervane, 
official discretion, susceptible of veering this way or that at each fitful gust of 
personal-official emotion, whim, caprice, or advantage, and the substitution 
therefor of a system of law anchored to objectivity and justice with enforcement 
procedure resting, as elSewhere, in objective, reviewable judicial discretion. 
The blindfolds should be removed from justice. The courts should be freed from 
their status as a band of silent men. Congress, people, and press should be 
freed from their status as suppliants for the favor of public servants. 

The state of the law as at present declared, or at least acted upon by official- 
dom, is not what it should be in the interest of the people’s right to know, or 
as it would be were it to be challenged on proper constitutional grounds, or 
were Congress to exercise its lawmaking power, or were the courts free to 
determine, as matters of law and justice, whether the nature of the information 
sought in a particular instance does or does not lawfully come within the 
scope of the privilege invoked against its disclosure to Congress, public, press, 
or litigant, as the case may be. 

The state of the law is that, in the absence of general or specific acts of 
Congress creating a clear, enforceable right to inspect—and such acts, rela- 
tively, are not numerous—there is no enforceable right in Congress itself, public, 
press, or litigant, to inspect a Federal nonjudicial record. 

Frontline factors in this state of the law are those involved in the five ques- 
tions propounded. But they are not the only factors; and their impact is 
enhanced by the barrenness of the ground on which they fall. Limitations 
of time and space prevent discussion here of all the other factors but several 
of them are vital to the context of the five. 

Kentucky’s legislature has enacted (Baldwin’s Kentucky Revised Statutes 
Annotated, 1943 revision, sec. 12.140) : 

“Unless otherwise provided by law, all papers, books, and other records of 
any matters required by law or administrative rule to be kept by any agency, 
and all records arising from the exercise of functions authorized thereby, are 
public records and shall be open to inspection by any interested person, subject 
to reasonable rules established under” a specified statute. 

Many other States have statutory definitions of the term “public records.” 
(See Note 1, ch. IV. pp. 38 et seq. ; appendix 2, pp. 328 et seq.) 

A Missouri appellate court has recently held (Disabled Police Veterans Club 
v. Long et al., 279 S. W. 2d 220 [St. Louis Court of Appeals 1955]) : 

“Independently of statute the term ‘public records’ covers not only papers 
expressly required to be kept by a public officer but all written memorials 
made by a public officer within his authority where such writings constitute 
a convenient, appropriate or customary method of discharging the duties of 
the office.” 

Practically every State which does not have a statutory definition of the term 
“public records” has a common law or judicially declared definition thereof. 
(See note 1, ch. 14, pp. 42 et seq.) Definition of the term is basic to a legally 
enforceable right of inspection. Yet neither Congress nor Federal judiciary 
has defined the term in connection with inspection of Federal nonjudicial rec- 
ords. Thus whoever seeks inspection has one hand tied behind his back. 

Florida’s legislature has declared (Florida Statutes [ch. 5942, Laws of 1919, 
ch. 6922, Laws of 1915]): 

“All State, county, and municipal records shall at all times be open for a 
personal inspection of any citizen of Florida, and those in charge of such 
records shall not refuse this privilege to any citizen.” 

Many other States, including California, have general statutory rights of 
inspection. (See note 1, ch. V, pp. 48 et seq., especially pp. 49 et seq.). 

The same Missouri court just referred to held: 

“Generally, any writing or document constituting a public record is subject 
to inspection by the public * * *. Nor is it essential that the inspection of 
publie records be limited to persons who have some legal interest to be sub- 
served by the inspection * * * And the right to inspect carries with it the 
right to make copies.” 
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Many other States, ineluding Illinois and Michigan, which do not have gen- 
eral statutory rights of inspection of public records, have common law or 
judicial declarations of such rights (ibid., especially pp. 55 et seq.). Yet neither 
Congress nor Federal courts have declared or granted general recognition of 
such rights. This ties behind his back the citizens other hand. It is not to 
be wondered at that a pervading dogma of secrecy prevails along the water- 
front of the Potomac. 

The American Law Section, Legislative Reference Services, Library of Congress, 
puts it this way: (Letter to House subcommittee on Government information, 
January 6, 1956). 

“No general doctrine as to what constitutes a public record or what right 
Congress or the public has with respect to such records, can be derived from 
the Constitution, statutes, decisions or administrative regulations.” 

In practically the only reported case in which a citizen has ventured to try 
in court to breach the walls of Federal discretionary secrecy relief was denied 
on several grounds, including this (U. S. ex rel. Stowell v. Deming et al., 19 
Fed. 2d 697 [D. C. 1927]): 

“Again, the writ sought by relator should not issue unless the law imposes 
a clear ministerial duty upon defendants to comply with the request which 
relator has made upon them. No such legal duty is shown in this case. De- 
fendants’ duties are defined by statute and regulations, whereby the records 
in question are intrusted to their custody and control, and no provision is shown 
which mandatorily requires them to furnish copies thereof to private citizens 
upon request, or in the alternative to grant personal access to the records to 
all private citizens applying therefor.” 

Such is one of the two main—but far from sole—reasons why the right of 
inspection of Federal records is the relatively rare exception in dramatic 
contradistinction from State and municipal records as to which the right of 
inspection by the private citizen is the relatively general rule. 

Another reason for that difference is the difference between certain specific 
(as distinguished from general) State legislation, on the one hand, and congres- 
sional legislation and official regulation, on the other. Examples are numerous. 
One or two will suffice to point up this astonishing situation. 

The New York Public Service Law, section 16, provides: 

“All proceedings of the Commission and all documents and records in its 
possession shall be public records. . .” 

Accordingly, that Commission is without power to rule accident reports filed 
by public utility corporations to be confidential or to be withheld from the 
public. Denials of inspection are subject to judicial review (McKinney’s Con- 
solidated Laws of New York, Annotated, Book 47, Public Service Law, p. 33-34 
and cases cited). 

Contrast that with the Federal Power Commission’s position that “records 
and files of the Commission and all documents, memoranda, exhibits and infor- 
mation of whatever nature” other than those described “are confidential,” though 
some “on good cause shown” may be disclosed “to a particular applicant.” (See 
note 1, p. 243-244 and authorities cited.) 

Or contrast the New York law with 49 United States Court of Appeals 19a 
(e) which provides: 

“Unless otherwise ordered by the Commission (Interstate Commerce Com- 
mission), with the reasons therefor, the records and data of the commission 
shall be open to the inspection and examination of the public.” 

With legislation so bereft of definition of sufficient reasons and of restraint 
upon official discretion, the Supreme Court naturally said (U. S. ex. rel. St. 
Louis Southwestern Railroad Company v. Interstate Commerce Commission, 
264 U. S. 64, 44 Sup. Ct. 294, 68 L. Ed. 565 [1924]) : 

“The Commission has ordered otherwise, as we have stated, and the order 
puts an end to the claim to examine the date on the naked ground that they 
are public documents.” 

The other main reason why, except in the few instances where Congress 
has expressly legislated a right of inspection, citizens are without an enforceable 
legal right to inspect Federal records is found in the rule of law that: 

“The purpose of mandamus is not to establish a legal right but to enforce one 
already established * * * When brought against public officers in a case like 
this, the duty sought must be ministerial only, and not within defendants’ 
discretion.” 

So it comes to pass that the kind of records which, by virtue of law, lie open in 
glass bowls in State and municipal offices are—very frequently, indeed, without 
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any relationship to military security or the conduct of foreign affairs or the 
administration of justice and for no sufficient reason—whisked behind curtains 
of secrecy in Federal offices. It is no wonder that so few citizens have sought 
the aid of the courts to pierce this veritable Carcasonne of discretionary secrecy, 
that there is no report of a case in which one has succeeded and that no news- 
paper has ever even tried. 

The five propounded questions : 

At the threshold this comment, applicable to all five, should be made. The 
mills which thus far have ground slowly will, in the end, I have abiding faith, 
grind exceeding fine and bring effective recognition that (statement of National 
Editorial Association Freedom of Information Committee; quoted by Congress- 
man John BE. Moss, subcommittee chairman, transcript of hearing, Nov. 8, 1955) : 

“The right of the people to know is basic to the preservation of our freedom 
and fundamental to our American way of life. The infringement of this right, 
whether by Government or groups of individuals, no matter in what measure it 
may begin, will lead to tyranny and to the death of liberty.” 

Freedom of information in the form of access to public r€cords and proceedings 
is a constituent part—is, indeed, the very four.dation stone—of freedom of speech 
and of the press under our Ist amendment, is a right retained by the people 
pursuant to the 9th amendment and must receive due process under the 14th 
amendment (see note 1, ch. [X, pp. 124 et. seq.; statement by Harold L. Cross 
to subcommittee, Nov. 26, 1955). 

The history of the struggle for freedom of speech and of the press, as an 
overriding principle of democracy vested in every man, bars any notion that 
the men of 1791 intended to provide for freedom to disseminate informatior about 
Government but at the same time intended to allow Government to deny freedom 
of obtaining such informaation. Our forebears’ purpose was to prevent “any 
action by Government” by means whereof it might prevent free and general 
discussion. Without a right of access to information freedom to print informa- 
tion is fettered into futility. The time will come when the right of access will 
enjoy the same majestic consideration now accorded to freedom to speak and 
print. When that time does come it will be found that much congressional legis- 
lation as now interpreted and applied by Federal officialdom is unconstitutional. 
In the meantime, Federal suppression of information is a condition, and not a 
theory. 

I have read, and with deep respect, the’committee print of the House Commit- 
tee on Government Operations captioned “The Right of Congress to obtain In- 
formation from the Executive and Other Agencies of the Federal Government,” 
dated April 27, 1956. 

In their application to each of the five questions, I agree with the analyses, 
comments, and conclusions therein (pp. 6-13) concerning the “court decisions 
and precedents which are almost exclusively cited as blanket authority for 
withholding information.” These cases are: 

Boske v. Comingore (177 U. S. 459, 20 Sup. Ct. 701, 44 L. Ed. 846). 

Ez parte Sackett (74 Fed. 2d 922 (9th Cir. 1935) ). 

U. 8S. ew rel. Touhy v. Ragen (340 U. S. 462, 71 Sup. Ct. 416, 95 L. Ed. 417 
(1951) ). 

U.S. v. Reynolds (345 U. 8. 1, 73 Sup. Ct. 528, 97 L. Ed. 727, 32 A. L. R. 2d 
(1953) ). 

Appeal of Securities and Exchange Commission and William H. Timbers No. 
12508 (226 Fed. 2d 501 (6th Cir. 1955) ). 

Universal Airline Inc. v. Eastern Airlines Inc. (188 Fed. 2d 993 (D. C. 1951) ). 

Similarly, I agree with the analyses, comments, and conclusions therein 
(pp. 13-17) concerning the Attorney General opinions cited, which are: (15 Op. 
Atty. Gen. 378 (1877), 20 Op. Atty. Gen. 557 (1893), 25 Op. Atty. Gen. 326 (1905), 
40 Op. Atty. Gen. 45 (1941) ). 

Memorandum to the President from Attorney General Brownell, May 17, 1954. 

Without limiting the generality of the above expressions of agreement, I agree 
specifically with these statements and conclusions: 

“Judicial interpretation and precedent seem to indicate that neither the 
executive agencies nor the independent regulatory commissions have any in- 
herent right to withhold information from the Congress. In this regard they 
are both in the same legal status” (p. 6). 

_ In my opinion, they have no inherent right to withhold information from 
individual Congressmen, citizens of the United States, representatives of the 
press, or private litigants. 
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“It should be stated at the outset that judicial precedents do not recognize 
any inherent right in any officer of the United States to withhold testimony or 
documents either from the judicial or from the Congress of the United States” 

p. 6) 


In my opinion, they do not recognize any such right to withhold documents 
from Congressmen, citizens, or the press. 

“In these cases the basic ruling of the courts has been that a subordinate 
executive official may withhold information in a court proceeding where his 
action is taken pursuant to specific departmental regulation based upon valid 
action by a department head under authority granted by a Federal statute” 


. 8). 

“Touhy v. Ragen, therefore, again merely reiterated in more recent years the 
Boske v. Comingore opinion but with the important reservation by the Court 
of its right to decide what privilege the Attorney General himself might claim 
as to withholding information under 5 United States Code 22” (p. 9). 

“The Reynolds case stands for the proposition that even under statutory 
authority expressly granted by the Congress, as in title 5, United States Code, 
section 22, the head of the department himself cannot invoke privilege to with- 
hold documents in a conclusive manner. The courts still have the right and 
duty to rule on the invoking of the privilege by the department head. And it is 
significant that the court specifically refused to adopt, although requested to 
do so, the theory of the existence of an ‘inherent executive power which is 
protected in the constitutional system of separation of power’” (p. 11). 

I do not, however, agree that 5 United States Code 22 grants, expressly or oth- 
erwise, to any subordinate executive official or to any department head authority 
to withhold anything. It sanctions, in the executive departments named, regula- 
tion, not inconsistent with law, of ‘use’ of records and papers, not the withhold- 
ing, the suppression, or the nonuse thereof. 

“In the few cases in which independent regulatory agencies have come before 
the courts in similar circumstances, the courts have followed the same reason- 
ing as has been applied to executive departments” (p. 11). 

“A study of these opinions (opinions of the Attorneys General cited as prece- 
dent or authority for withholding information from congressional committees) 
shows quite clearly that none of them cite any judicial authority for withhold 
information from congressional committees” (p. 13). 

In my opinion, such study shows also no judicial authority for withholding 
information from individual Congressmen, citizens, or press. 

“Some of the findings of the memorandum of Attorney General Brownell of 
May 1954 are accurate. Others are not” (p. 16). “The underlined part of the 
statement (p. 16) is merely an assertion by the Attorney General. It is at 
direct variance with the pertinent court rulings” (p. 17). 

Nevertheless, these are the facts. These cases, and others, are cited to this 
subcommittee as blanket authority for withholding information. They are cited 
as establishing in Federal officials, subordinates as well as heads, an inherent 
right to withhold information—not only from public and press and individual 
Congressmen, but also from Congress itself and its committees. They are cited 
as establishing rights to withhold that are final and not subject to judicial re- 
view. Though these cases hold no such thing, there is no doubt whatever that 
they are utilized to withhold information from Congress and its committees. 
There can be little doubt, if any, that they are so applied as to withhold from 
citizens, including representatives of the press and individual Congressmen, 
access to records of Government action. 

Moreover, these Attorney General opinions, which cite no judicial authority, 
are inaccurate, are at direct variance with pertinent court rulings, and so on, 
are both cited and applied as if they were Holy Writ to suppress information 
which this Congress needs in order to legislate, which the press needs in order 
to perform its functions and which citizens need in order to maintain a self- 
governing society. 

Whatever the law may actually be found to be when, as, and if its multitudi- 
nous facets are finally passed upon, one by one, by the United States Supreme 
Court, the truth is that application of the law is now, for a long time has been 
and, unless Congress acts, will continue to be in a state of confusion worse con- 
founded. Judicial decisions are in conflict—not only as to the extent to which 
suppression of information may be practiced lawfully but also as to the entity 
which is to decide the issue of lawfulness. Moreover, the courts, quite properly, 
have sidestepped determination of vital issues—issues which, under congres- 
sional legislation, bristle with difficulty, doubt, and debate. 
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Departments and agencies differ from each other and among themselves in 
their interpretations of the laws. They have promulgated hundreds of pages 
of regulations which both vary and conflict, though purporting to be based on 
the same set of statutes, court decisions, or Attorney General opinions. They 
vary in their interpretations, as well as in the application, of their own regu- 
lations, even when the language is alike. Some administrative agencies base 
regulations on statutes which are applicable by their express terms to executive 
departments only. Some executive departments do the same in reverse. 

Some officials assert a right to discriminate as. between congressional com- 
mittees and as between individual Congressmen. Others assert a right to— 
and probably actually do—discriminate as between newspaper representatives, 
revealing information to those whom they consider “legitimate” or “responsible” 
and withholding it from those upon whom they frown. Others apply a pre- 
rogative to determine whether or not the purpose for which the information 
of Government action is good or bad, to be furthered or scotched. Still others 
do their screening on the basis of whether the information sought is newsworthy. 

Furthermore, for reasons already stated, substantially all the decisions have 
involved rights of litigants—sometimes the Government itself, sometimes private 
suitors—to require production of records for evidentiary purposes. It may 
well be doubted whether those who choose to sue or happen to be sued have 
rights under the law to information for their own purposes which rise superior 
to those of the people to information for purposes of government. However, 
that may be, these decisions on evidence are cited as against the Congress and 
the people. 

Exercise of a citizen’s right to know what his Government has done as shown 
in its own records of its own action should be an incident in a career by vir- 
tue of legislation which defines “public records,” declares a right to inspect 
them except as otherwise provided by law and provides an adequate remedy 
for enforcement. It should not be made into a career by itself by a maze of 
obscurities and conflicts as to substantive law bogged down in procedural tech- 
nicalities outpaced by dynamic expansion of governmental activities. 


Question 1 


“§ United States Code 22—Is this a housekeeping statute or is it authority 
for withholding information?” 

As a matter of law, in my opinion, it is a mere housekeeping statute sanction- 
ing regulations, not inconsistent with law, for the use of records and papers. 
In fact, it is cited and applied as authority for withholding information. 

It provides: 

“Departmental regulations. The head of each department is authorized to 
prescribe regulations, not inconsistent with law, for the Government of his de- 
partment, the conduct of its officers and clerks, the distribution and perform- 
ance of its business, and the custody, use and preservation of the records, 
papers, and property appertaining to it.” 

The statute has been held constitutional in the circumstances in which in- 
voked. Valid regulations prescribed thereunder have the force of law and, as 
such, are binding on the courts. Regulations are valid unless inconsistent with 
law. All the executive departments have regulations pertaining to their records 
or certain thereof. The regulations vary more or less in substance and form. 
But in one mode of expression or another they all appear to have this in com- 
mon: Records, or most records, may be withheld from public inspection in the 
exercise of official discretion. (See note 1, chapter IX, p. 124 et seq.; state- 
ment by Harold L. Cross to subcommittee, November 26, 1955.) 

The statute says “custody, use, and preservation.” It does not say “nonuse.” 
It does not by its terms, or by necessary or reasonable implication, sanction with- 
holding, secrecy, or suppression. Destitute as it is of definitions and standards, 
it has been tortured into authority for denial of freedom of information or, 
as the above-mentioned committee print of the Committee on Government 
Operations puts it (Committee Print, House of Representatives, Committee on 
Government Operations, The Right of Congress To Obtain Information from the 
Executive and from Other Agencies of the Federal Government, April 27, 1956), 
it 


“* * * has been made into an information statute in the absence of specific 
and comprehensive legislation on the subject by the Congress” (p. 26). 

I find no judicial decisions on congressional, public or press inspection under 
this statute or regulations purporting to be authorized thereby. It is officially 
cited and applied as against all three of those classes of citizens. As shown 
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above, the decisions interpreting it do not support the official position that 
(4 Moore’s Federal Practice 1164 [2d edition]) : 

“* * * a head of a department may ‘properly decline to furnish official records 
of the Department or copies thereof or to give testimony in a cause pending 
in court, whenever in (his) judgment, the production of such papers or the 
giving of such testimony might prove prejudicial to the Government or the public 
interest.’ ” 

Moreover, there is at least some judicial authority for the proposition that it 
is for the courts, and not for executive branch of the Government, to deter- 
mine whether the nature of the information sought to be withheld actually 
does come within the scope of the privilege invoked against disclosure. 

On the other hand, in the absence of specific and comprehensive legislation by 
the Congress and of judicial authority on the rights of public and press, there 
is some (lower court) authority for suppression of information (U.S. v. Andols- 
check et al., 142 Fed. 2d 503 [2d Cir. 1944]). Suppression is in fact practiced. 
And as a distinguished textwriter puts it: 

“In private litigation, therefore, the determination of the head of the depart- 
ment or agency that disclosure should not be allowed is for all practical purposes 
final and unreviewable.” 

Moreover, in the circumstances, whatever his rights actually are or should be, 
the citizen, including the individual Congressman and the reporter, has, to use 
an expression in the vernacular, pretty well “had it” in view of the doctrine 
that the court will refuse its remedy unless the right is “clear and complete,” 
“so clear as not to admit of reasonable doubt and controversy,” and is “manda- 
torily required” by provision of law and relates to a “ministerial duty only” per- 
mitting of no discretion (U. 8. ew rel Stowell vy. Deming et al., 19 Fed. 2d 697 
[D. C. 1927]). It may be noted that in the case cited, the court threw against 
the citizen this additional block: “If relator is entitled to make an inspection 
of defendants’ records, it follows. that.every.other citizen may demand the same 
privilege.” 

It may serve a useful purpose to speculate how this torturing came about. 
To be sure, there is no general legislative or judicial declaration of a right in 
the people to inspect Federal nonjudicial records. But such a right did seem to 
be of some importance in the minds of the men of 1787 and 1791. And the Su- 
preme Court once said (Wilson v. U. 8., 221 U. 8S. 361, 31 Sup. Ct. 588, 55 L. Ed. 
771 (1911): 

“Thus in the case of public records and official documents, made or kept in the 
administration of public office, the fact of actual possession or of lawful custody 
would not justify the officer in resisting inspection * * * The principle applies 
not only to public documents in public offices, but also to records required by 
law to be kept.” 

This right, of course, is not absolute. Its exercise is, as the Missouri court 
above-mentioned point out, subject to two limitations. The first is that: 

“It is subject to such reasonable regulations as may be imposed to prevent 
undue interference with the proper functioning of the public officials involved.” 

That is what Congress was talking about when it said “use.” That is what 
the courts in the cases cited above were talking about when they sustained the 
validity of regulations “centralizing determination” as to whether inspection of 
the record would be voluntarily granted or challenged. But the question of 
right to inspect is a different one. That is involved in the second limitation, 
which is that: 

“Furthermore, public policy demands that some public records must be kept 
secret and free from common inspection. In certain situations public records 
may, in the public interest, be withheld from public inspection.” 

That is a question of law, and Congress did not abdicate its lawmaking power 
or grant it to the executive departments or oust the courts of jurisdiction. 

That Congress did not do so is evident in the fact that it did not say so and 
that it did say “not inconsistent with law.” Regulations which purport to sanc- 
tion withholding, as distinguished from regulation use, are invalid as incon- 
sistent with the law itself. Moreover (Zimmerman v. Poindexter, 74 F. Supp. 
933 [D. C. Haw. 1947]) : 

“It is obvious from the words employed that the statute (5 U. S. ©. 22) neither 
confers legislative function nor limitless authority in prescribing or promulgating 
regulations * * *, But the clear mandate that all executive regulations be ‘not 
inconsistent with law’ circumscribes the power of the entity prescribing the 
regulation under consideration and make the applicability and enforcibility of a 
specific departmental regulation a judicial question for ultimate decision by 
the court.” 
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I proceed to answer the other “Suggested questions to be considered by members 
of legal panel.” 

1. What is the proper interpretation of this statute with respect to access to 
records for public inspection? To appropriate congressional committees? An- 
swered above. 

(a) Is it merely a housekeeping statute which has nothing to do with with- 
holding information? Asa matter of law, yes. 

(b) Does it specifically confer discretion to withhold information? As a mat- 
ter of law, no. 

(c) If there is no other statute or Executive order specifically granting the 
right to withhold information, does this statute contain the necessary authority 
for the unlimited use of discretion to deny access to records? As a matter of 
law, no. 

2. Does this statute apply only to executive departments, or does it include 
other agencies and commissions, such as the independent regulatory agencies? 
It applies only to executive departments. However, as I have pointed out else- 
where (Harold L. Cross, Statement to Subcommittee, November 26, 1955), there 
is other legislation applicable to agencies and commissions. 

3. If heads of departments do not have unlimited authority to withhold in- 
formation or deny access to records, what amendment of this section would 
you suggest to insure availability of information which they have no right to 
withhold and which will insure the people’s right to know? 

Answer: The committee print above referred to states as one of its conclusions 
of law that: ; ’ 

“Judicial precedent recognizes the power of Congress to grant control over 
official Government information to the heads of Federal agencies” (p. 26). 

With that, subject to the Bill of Rights, including the restraints expressed in the 
first amendment, I agree. It adds: 

“* * * it follows that it can also regulate the release of such information and, 
in fact, require the release of such information by the heads of agencies upon 
terms and conditions prescribed by the Congress. 

“The growth of law concerning the release of information which has been 
based on this statute and several other noninformation statutes indicates a need 
for direct congressional consideration of information legislation” (p. 26). 

With that, I agree. In amendatory legislation Congress should, of course, leave 
intact the authority conferred by this statute upon department heads to make 
reasonable regulations for the custody, use, preservation, and availability for 
inspection of records and papers. Indeed, in view of the language of the statute 
itself, as well as of the Bill of Rights, this must have been the original inten- 
tion of 5 United States Code 22. Congress now, however, should, by use of 
appropriate language, prohibit regulations which in terms, purport or effect deny 
access by Congress, public, and press to public records except as such denial is 
authorized by law. 

This would make the right subject, as it should be, to valid laws heretofore 
or hereafter enacted by the Congress and to the applicable principles of law laid 
down by the courts. It would restore to the people of the United States a Gov- 
ernment.of laws, and not of men, in respect of “the right of freely examining 
public characters and measures, and of free communication thereon [which] is 
the only effectual guardian of every other right.” 

As a part of such legislation, or elsewhere, to establish and preserve the right 
of the American people to full information in respect to the doings and mis- 
doings of their Government, which is the tradition behind the first amendment, 
the Congress should define the term “public records,’ declare a right in the 
people to inspect them except as otherwise provided by law and provide a remedy 
for enforcement of the right measured by and adequate to its importance. 


Question 2 

“5 United States Code 1002 (c)—Is this statute concerning official records so 
circumscribed with exceptions and reservations that it is self-defeating as a 
statute providing for the publication of information, rules, opinions, orders, 
and public records?” 

The answer as to publication of information and public records is a resounding 
“Yes”.” As to “rules, opinions and orders,” in the interest of participants in 
the proceedings of administrative agencies and their attorneys, the answer may 
be otherwise. This deponent saith not. But the American Law Section, Legis- 
lative Reference Division, the Library of Congress, saith this, and I agree: 

“The several qualifications in that act have enabled agencies to assert the 
power to withhold practically all the information they do not see fit to disclose.” 
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The vice is not in subdivision (c) alone. It begins in the doorstep of section 
1002 and infects subdivision (b). It may be proper to begin with quotations 
from the United States Supreme Court (Wong Yang Sung v. McGrath, 339 U. 8. 
33, 70 Sup. Ct. 445, 94 L. Ed. 616 (1950): 

“Multiplication of Federal administrative agencies and expansion of their 
functions to include adjudications which have serious impact on private rights 
has been one of the dramatic legal developments of the past half century. 
Partly from restriction by statute, partly from judicial restraint, and partly 
by necessity—from the nature of their multitudinous and semilegislative or exec- 
utive tasks—the decisions of administrative tribunals were accorded consider- 
able finality and especially with respect to fact finding. The conviction de- 
veloped, particularly within the legal profession, that this power was not suffi- 
ciently safeguarded and sometimes was put to arbitrary and biased use” (p. 448, 
Sup. Ct. Rep.). 

“Of the several administrative evils sought to be cured or minimized, only 
two are particularly relevant to issues before us today. One purpose was to 
introduce greater uniformity of procedure and standardization of administrative 
practice whose customs had departed widely from each other * * *. More funda- 
mental, however, was the purpose to curtail and change the practice of embody- 
ing in one person or agency the duties of prosecutor and judge” (p. 450, Sup. 
Ct. Rep.). 

A third aim, as evidenced in the text of the act and in the struggle for its 
passage, was for more, better, and regularized public information for the bene- 
fit of parties and their attorneys concerning such matters as administrative 
agency organization, general policies and interpretations, rules of procedure and 
orders and adjudications having precedent value. 

Now these are laudable purposes, as this writer would be the last to gainsay, 
and they may have been accomplished. But the most casual perusal of the 
act, and especially of section 1002, will show that it is not a “public informa- 
tion” act in any sense of the term. All that the public gains, if anything, after 
all the hurdles have been passed, is a right to inspect “all final opinions and 
orders in the adjudication of cases * * * and all rules.” The common or garden 
variety of citizen of the United States does not even get that far until these 
hurdles are passed: 

“* * * the extent that there is involved (1) any function of the United States 
requiring secrecy in the public interest, or (2) any matter relating solely to 
the internal management of an agency” and 

«* * * information held confidential for good cause found,” whatever “public 
interest” means; whatever in “internal management” of an agency, forming 
part of a government of the people, by the people, and for the people, there 
is that is none of the people’s business; and whatever it is that, without defini- 
tions or standards, may be held—why or by whom is not stated—‘confidential” 
for “good cause found”—whatever that is and by whom found. 

Then the act proceeds to segregation. “Persons properly and directly con- 
cerned’’—whatever that means and by whom it is to be determined—are better 
off than the ordinary voter and taxpayer in that, having passed the same three 
hurdles, they may inspect, in addition to certain final opinions, orders, and 
rules, “matters of official record’—whatever they are—provided this be “in 
accordance with published rule.” 

The blunt fact is that Congress, in enacting this statute, was looking at 
specific evils—and evils they were—forms of official tyranny—and the means 
of correcting them by regularization of administrative procedure and by mak- 
ing available information in regard thereto to those concerned therein—either 
immediately or for precedent purposes. Congress most emphatically was not 
considering “a need for direct congressional consideration of information 
legislation.” If it had been, it would never have set up a set of underpriviledged, 
second-class sitizens, namely, the public. 

To whatever extent, if at all, this act was intended as a “public records act” 
it is an abject failure. It is cited again and again, and no doubt is applied 
again and again, as sanctioning denial of information. By its terms it seems 
to whisk behind a wall of secrecy information of the “internal management” 
of vast areas of governmental activity—and even a claim to a privilege against 
such a disclosure as that has been judicially denounced as contrary to public 
policy (Reynolds vy. U. S., 192 Fed. 2d 987 (3d Cir. 1951), revd. on other grounds 
U. 8. v. Reynolds, 345 U. S. 1, 73 Sup. Ct. 528, 97 L. Ed. 727, 32 A. L. R. 2d 382 
(1953) ): 
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“Moreover, we regard the recognition of such a sweeping privilege against any 
disclosure of the internal operations of the executive departments of the Gov- 
ernment as contrary to a sound public policy * * *. It is but a small step to 
assert a privilege against any disclosure of records merely because they might 
prove embarrassing to Government officers. Indeed it requires no great flight 
of imagination to realize that if the Government’s contentions in these cases 
were affirmed the privilege against disclosure might gradually be enlarged by 
executive determinations until as is the case in some nations today, it embraced 
the whole range of governmental activities.” 

The distinguished court which spoke as quoted enriched its observations by 
quotations of men who were around when the Nation was born and the Con- 
stitution was adopted. The time is ripe for a return to these philosophies. 

I answer, as follows, the “suggested questions.” 

1. Does this section (5 U. S. C. 1002 [c]) apply to a ll records in the custody 
of an agency, or only to official records in administrative proceedings? Re- 
gretfully, I say that this section seems to apply to records in matters which in- 
volve adjudications, rules, final orders or opinions—the things involved in the 
administrative evils against which the act was aimed. 

2. What is an “official record”? Does that term refer only to records of an 
official action taken by an agency? Or does it include information gathered by 
its staff, reports made to it pursuant to law, intermediate reports and findings 
of its staff, and other matters on the subject under consideration? I do not 
know the meaning of the term “official record.” I know of no legislative or 
judicial definition thereof, at least as applicable to Federal nonjudicial records. 
I think the term should be discarded in favor of the term “public records.” By 
usual, or at least better definitions thereof, the term would include the various 
matters stated in the question. Some of these, however, might be public rec- 
ords not subject to public inspection, either by act of Congress or by principles 
of law declared by the courts. 

3. Do the exceptions in this section confer any authority to withhold in- 
formation, or do they simply leave the law in the excepted areas unchanged, 
neither adding to nor subtracting from whatever authority, if any, an agency had 
to deny access to information covered by the exceptions? The exceptions, in 
my opinion, enlarge authority to withhold information. 

4. Does the exception of “any function of Government requiring secrecy in the 
public interest” create or recognize an administrative discretion to withhold 
anything the agency believes it would be contrary to the public interest to dis- 
close? I think this exception enlarges the area of sanctioned secrecy in that it 
permits administrative discretion to suppress in this area. I think this discretion 
is judicially reviewable but the suppression is, for all practical purposes, final 
except as against a citizen who has the time, courage, and resources to battle his 
Government all the way up to the United States Supreme Court, by which time 
the issue may well have become moot. 

5. We are “persons properly and directly concerned”? Is this category 
limited to persons who are parties to agency proceedings or are directly affected 
thereby? Of does it include members of the general public and the press? I 
know of no answer by statute or binding court decision. There are authorities 
whereunder, if applicable, the press would be in this category. I think the 
“public” would not be; public right is dealt with in subdivision (b). 

6. What is the scope of the exception of matters relating solely to the internal 
management of an agency? Does this cover such matters as personnel records, 
working papers, intraagency communications, etc.? Yes. 

Is this exception so sweeping a delegation of authority to practically withhold 
any information it decides should not be available to the public? Yes, as a prac- 
tical matter ; see answer to question 5. 

Should the internal management records referred to be listed and/or itemized 
in order to clarify intent? No. The whole reference to “internal management” 
should be repealed. 

7. Should the phrase in this section, “except information held confidential for 
good cause found,” be modified? No. The whole phrase should be repealed. 
Should the determination under this clause rest solely in the agency? Most 
emphatically not. The exception should be repealed. 

8. The Attorney General has refused to give legal advice or opinions to the 
Congress and its committees. The Attorney General is the chief legal officer for 
the executive branch. The independent regulatory agencies and commissions 
are creatures of Congress. Is it advisable to establish at this time an Adminis- 
trative Procedures Section in the Department of Justice? No, most emphatically. 
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Or should the Congress establish a special body or court similar to the Tax Court 
now in the executive branch? No. 

Congress, leaving intact the very real gains along the lines of the real aims 
of this act, should repeal all of the exceptions or qualifications stated, should 
abolish all discriminations between the “public” and “persons properly and 
directly concerned” and make all public records and proceedings subject to 
public inspection and attendance except as otherwise provided by law. 


Question 3 


“18 United States Code 1905—Is this criminal statute concerning the divulging 
of information a barrier to the free flow of information to the public, to indi- 
vidual Members of Congress and to appropriate congressional committees?” 

The answer is: Yes. The effect of the statute as such barrier would not be 
unduly adverse if it stood alone, if it were not for its caption or if there were 
legislation by Congress defining .‘‘public records,” declaring a right of inspection 
thereof except as otherwise provided by law and providing a remedy for en- 
forcement of the right. Without those “ifs,” it is altogether likely that the 
statute would soon be cut back to size by judicial interpretation. 

But it does not stand alone. It would take up most of the 2 days devoted 
to this panel merely to cite and quote textually the congressional legislation 
which, in one form or another, contributes to the pervading dogma of secrecy 
surrounding the records that officials, for a variety of quite human emotions, 
think would be nicer to have in the darkness than under the spotlight. 

The caption is: “Disclosure of confidential information generally.” This Is 
indeed a horrendous caveat along the Potomac, especially when one reflects upon 
the volume of use of the term “confidential,” in the United States Code, Code of 
Federal Regulations, Federal Digest, departmental memoranda, ete. 

Answering the “suggested questions” : 

1. This is stated in the heading and answered above. 

2. What is the meaning of the phrase “authorized by law’? 

In this context I interpret it to mean authorized by statute. 

Is a subpena issued by an appropriate congressional Committee sufficient author- 
ity to protect an officer or employee of the Government if he disclosed information 
to the committee? No, not if the information is within the terms of 18 United 
States Code 1905 and its disclosure is not authorized by some other statute. 

8. This—rather long for restatement here—carries three inquiries, To the 
first, my answer is “tyes,” as per the preceding answer. 

As to the second, my answer is “yes” as to the fact; the same as just stated 
as to the law. 

As to the third, my answer is “yes” as to the fact, but the same as to the law. 

4. Is this statute too broad? Does it permit withholding of information which 
should be made available to the public? Yes, the statute is too broad. Any 
net like this catches fish that might better have been allowed to escape. To. 
change the figure, the existence of such a statute, the statute iself, is the; 
sword. It is the sword which, when brandished, creates the fright and, when 
it strikes, does the cutting. 

The language of such a statute is relatively important; it is merely the in- 
scription on the handle. I haven’t much quarrel with the precise matter or- 
dered to be kept secret. But who can tell what else the statute protects? A 
member of the White House secretariat once brandished this so as to keep 
secret the amount of pension payable to a member of Congress. That may have 
been noble. Or it may not. 


Question 4 


“Executive Order 10501—-Is such an Executive order (7) the most desirable 
means for safeguarding official information in the interests of the defense of 
the United States, or (0b) Should Congress enact statutory authority to ac- 
complish this end?’ 

In the long line of instances of Presidential denials of and restrictions upon 
access to Federal records, Executive Order No. 10290, issued by President Tru- 
man on September 24, 1951, was the most sweeping and provocative. It has been 
superseded by Executive Order No. 10501, issued by President Eisenhower, ef- 
fective December 15, 1953. (Federal Register No. 538-1953, November 10, 1958). 

This order, briefly summarized, (1) abolished authority of 28 agencies to 
place material under defense classification; (2) restricts authority to classify, in 
17 agencies, to the heads thereof alone without power to delegate; (3) provides 
for classification “in the interests of national defense” (rather than security”) ; 
(4) sets up the classification categories of “top secret,” “secret,” and ‘“confi- 
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<dlential” and abolished the category “restricted”; (5) provides for continuing 
review for declassifying or downgrading whenever national defense considera- 
tions permit, etc.; (6) sets up mechanisms for marking, transmitting, storing, 
etc., of classified material. 

The wisdom and justice of these Executive orders, especially the first, as 
well as the stated needs for issuance, have been sharply and continusuoly chal- 
lenged in the press, Congress and elsewhere. 

In view of the discretion to withhold access to Federal records already vested 
in executive departments and administrative agencies and the obvious inherent 
difficulty in finding out what has been classified, the practical effect of these 
orders has not be ascertained and probably is not susceptible of exact measure- 
ment. 

Whatever may be said of other aspects of these orders, their legal effect has 
scarcely been challenged. As the dearth of congressional enactments has left 
the field wide open for executive occupation, it 'seems* unlikely that its legality 
will be challenged, or may be challenged successfully, in court. Unless and 
until Congress legislates, the issue of legality is largely academic. Repeal or 
modification are other questions, of course. (See note 1, pp. 206-208; supplement, 
p. 28.) 

In connection with consideration of remedial legislation, it should be noted 
that Congress itself, in at least two instances, has recognized and sanctioned 
in a measure the presidential process of classification and the standards used 
therein. (Atomic Energy Act, section 2256; 50 U. S. C. 783 (b).) 

Since this is essentially a matter of law and of rights, it seems to me that 
Congress should enact statutory authority and thereby set definitions and stand- 
ards, provisions for declassification and downgrading and mechanism for con- 
tinuous review of the materials classified. 

As to the “Suggested Question” : 

1. This is stated in the above heading and answered above. 

2. Should Congress create any administrative or judicial procedure to insure 
timely reviews of classification and removal for downgrading of classification 
where appropriate? Yes. 

3. Is it possible to provide any legal remedy for abuse of classification authority 
or for failure to review and remove security classification where appropriate? 
If so, what form of relief do you suggest? Yes, it is possible; by subjecting ad- 
ministrative action to judicial review. It must be conceded that the process 
may be cumbersome with imperfect results, especially as classification itself 
tends to prevent possession of information necessary to test the action. But 
the matter should be one of law, rather than unrestrained discretion. Facutally, 
the problem is laregly one of definition. Legally, the essence of the problem is 
legislative. 

4. In your opinion, does this Executive order apply to the independent 
regulartory agencies and commissions? Yes. 


Question 5 


“The May 17, 1954, letter from the President to the Secretary of Defense— 
Does this letter, directed to a specific person and agency, and covering a specific 
subject and a single congressional committee,: provide a means for other de- 
partments and agencies to use it as an excuse for withholding information? Can 
the President delegate this power or is it to be exercised only by him in his 
capacity as President?” 

As a matter of fact, the letter has been used by other departments and 
agencies as a basis for withholding information. The circumstances indicate 
that this has been done, in some instances at least, without specific direction 
by the President and without his prior cognizance or subsequent approval or 
ratification. Departments and agencies have taken opposite positions on the 
question whether the specific requests must be referred to the President himself 
for determination or may be denied, if within the general terms of the letter, 
by the official to whom the request is made. It appears that denials have been 
made by so-called independent regulatory agencies occupying a status different 
from that of the Executive departments. 

Answering the “Suggested Questions” : 

1. Is this letter to a named agency, in your opinion, for a specific purpose 
and concerning a specific subject matter before a committee of Congress? Yes. 

2. Does any other executive department or agency have the right to assume 
that it applies to it when the letter was not specifically directed to it or com- 
municated via an Executive order? 
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Such an assumption is almost certain to be made as a matter of fact and, being 
made, is almost equally certain to be acted on. I am not clear as to whether 
or not there is a “right”. My opinion is that there is no legal obligation to 
make such an assumption. 

8. Is the Attorney General’s memorandum attached to his letter merely his 
interpretation of thelaw? Yes. 

Is there any distinction between this memorandum and the published opinions 
of the Attorney General? I am not clear. I find myself unable to answer the 
remaining questions in the abstract or as generalities. They raise a number 
of questions of law—some of them of difficult constitutional character and 
import—which I have not had an opportunity to examine and would be unable 
to answer adequately within the time and scope of this panel. I do make the 
following observations: 

I agree, as above stated with analyses, comments and conclusions set forth 
in the April 27, 1956, Committee Print of the House Committee on Government 
Operations. Also I agree with the following conclusions of law therein (pp. 
25-26) : 

“1. Refusals by the President and heads of departments to furnish informa- 
tion to the Congress are not constitutional law. They represent a mere naked 
claim of privilege. The judiciary has never specifically ruled on the direct 
problem involved in a refusal by Federal agencies to furnish information to 
the Congress.” 

“3. Judicial precedent shows that even the President has been held to be sub- 
ject to the power of subpena of the courts * * *” 

“4. Any possible presidential immunity from the enforcement of legal process 
does not extend to the heads of departments and other Federal agencies. Judicial 
opinions have never recognized any inherent right in the heads of departments 
and other Federal agencies. Judicial opinions have never recognized any in- 
herent right in the heads of Federal agencies to withhold information from the 
Congress. The courts have stated that even where the head of a department or 
agency bases his action on statutory authority the courts will judge the reason- 
ableness of the action in the same light as any other claim of privilege * * *” 

I respectfully direct attention to the discussion of State Secrets and Official 
Documents in 8 Wigmore on Evidence (3d ed.) beginning on page 733, especially 
pp. 733-734; 737; 779; 789-790; 798-799; 801, and to the following quotations 
therefrom: 

“The public (in the words of Lord Hardwicke) has a right to every man’s evi- 
dence. Is there any reason why this right should suffer an exception when the 
desired knowledge is in the possession of a person occupying at the moment the 
office of chief executive of a state? 

“There is no reason at all. His temporary duties as an official cannot override 
his permanent and fundamental duty as a citizen and as a debtor to justice” 
(p. 737). 

“(C) The question is then reduced to this, Whether there are any matters of 
fact, in the possession of officials, concerning solely the internal affairs of public 
business, civil or military, which ought to be privileged from disclosure when 
material to be ascertained in a court of justice? 

“1. Ordinarily there are not. In any community under a system of representa- 
tive government and removable officials, there can be no facts which require to 
be kept secret with that solidity which defies even the inquiries of a court of 
justice. ‘To cover with the veil of secrecy,’ said Patrick Henry, ‘the common 
routine of business, is an abomination in the eyes of every intelligent man and 
every friend to his country.’ Such a secrecy can seldom be legitimately desired. 
It is generally desired for the purposes of partisan politics or personal self- 
interest or bureaucratic routine. The responsibility of officials to explain and to 
justify their acts is the chief safeguard against oppression and corruption” 
(pp. 789-790) . 

“Conclusion. The privilege, when recognized, should therefore be subject to 
the following limitation : 

“(1) Any executive or administrative regulation purporting in general terms 
to authorize refusal to disclose official records in a particular department when 
duly requested as evidence in a court of justice should be deemed void.” (p. 801) 

There are, of course, exceptions to the principle of the right to information of 
government action by means of access to public records. It is of transcendent 
importance that the principle shall not be swallowed up by the exceptions to its 
application. 
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Down through the years the nature and extent of permissible exceptions has 
been quite thoroughly explored. They have not been allowed judicially to any 
such extent as is often advocated or as is commonly supposed or as is currently 
sanctioned as to Federal non-judicial records. 

One exception, of course, pertains to military and state secrets. The United 
States Supreme Court has said recently: (U. S. v. Reynolds, 345 U. S. 1, 73 Sup. 
Ct. 528, 97 L. Ed. 727, 32 A. L. R. 2d 382 (1953). 

“Judicial experience with the privilege which protests military and state secrets 
has been limited in this country. English experience has been more extensive, but 
still relatively slight compared with other evidentiary privileges. Nevertheless, 
the principles which control the application of the privilege emerge quite clearly 
from the available precedents. The privilege belongs to the Government and must 
be asserted by it; it can neither be claimed nor waived by a private party. It is 
not to be lightly invoked. There must be a formal claim of privilege, lodged by 
the head of the department which has control over the matter, after actual 
personal consideration by that officer. The court itself must determine whether 
the circumstances are appropriate for the claim of privilege, and yet do so 
without forcing a disclosure of the very thing the privilege is designed to 
protect.” 

In our self-governing society the rights of Congress and the people to informa- 
tion contained in official records cannot, to say the least of it, be less than those 
of persons who sue or are sued and want evidence for their own purposes. 

Mr. Moss, Thank you, Dr. Cross. 

The next panel member is Prof. Bernard Schwartz. 

Professor Schwartz, if you will give us a brief biographical sketch 
before your statement. 


STATEMENT OF BERNARD SCHWARTZ, PROFESSOR OF LAW AND 
DIRECTOR OF THE INSTITUTE OF COMPARATIVE LAW, NEW 
YORK UNIVERSITY 


Mr. Scuwartz. I am professor of law and director of the Institute 
of Comparative Law at New York University. 

I have been a law teacher for the past 10 years. I am a member of 
the New York bar and am engaged in part-time practice, mostly in a 
cones capacity in the fields of constitutional and administrative 

aw. 

I am the author of five published books on constitutional and admin- 
istrative law, and a number of articles on legal subjects. 

Before beginning my prepared statement I should like to express my 
appreciation to this subcommittee, both for the invitation to me to 
appear here and give my views on this really vital subject, and also for 
the way in which this hearing and general inquiry of the committee is 
being conducted. 

I only wish that I could bring down a group of students from the law 
school for them to see how well a congressional hearing can be 
conducted. 

On the advice of your counsel, Mr. Mitchell, I am going to read the 
entire statement. And if it is too long, I think the blame is as much his 
as mine, 

The problem of executive withholding of information is one which 
has never been adequately dealt with from the legal point of view. It 
is a problem which arises when executive departments and agencies 
refuse to divulge information to— 

(a) the Congress ; 
+?) the Courts; and 
ce) the public. 


This prepared statement is directed primarily to situations involving 
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the executive withholding of information from the Congress, though 
reference will also be made, by way of analogy, to the subject of execu- 
tive privilege in judicial proceedings and the right to information 
iven to the public by section 3 (c) of the Administrative Procedure 
Act of 1946 (5 U.S. C. 1002 (c)). : 
The first broad topic I wish to touch upon is: 


1. THE CONGRESSIONAL ROLE 


The Attorney General has maintained, in his memorandum in sup- 
ort of the President’s letter of May 17, 1954, to the Secretary of 

Soteaidd, that the President and the heads of executive departments 
and agencies have the absolute privilege and discretion to withhold 
from the Congress any papers and information which, to their satis- 
faction, are required in the public interest to be kept secret. The 
claim is, of course, not a new one; it has been asserted, at various 
times, by the executive officers throughout our history. It is based, 
as the Attorney General’s memorandum points out, upon the doctrine 
of the separation of powers. That doctrine, it is said, makes the 
executive the absolute master of information originating with it; for 
the Legislature or the courts to require the executive to divulge infor- 
mation would be for them to infringe upon the autonomy of a coordi- 
nate branch of government. It is essential, declares the Attorney 
General’s memorandum— 
that the persons entrusted with power in any one of these branches shall not 
be permitted to encroach upon the powers confided to the others, but that each 
shall be limited to the exercise of the powers appropriate to its own depart- 
ment and no other. 

Unless we follow the extreme view that the separation of powers 

divides the branches of government into three watertight compart- 
ments, it would appear that the Attorney General’s criterion does not 
really help us in dealing with the problem of executive withholding 
of information. Each branch, declares the portion of the Attorney 
General’s memorandum quoted— 
shall be limited to the exercise of the powers appropriate to its own depart- 
ment and no other. 
But this begs the question, as far as the problem at issue is con- 
cerned, for it does not in any way tell us to what “powers appropriate 
to its own department” the authority of the (naereal is limited. 
The implication is that congressional authority is limited to the 
enactment of laws; in no other way can it act. Such gratuitous inter- 
»retation by the Attorney General or the powers of the Congress is, 
\owever, wholly out of line with modern theory and practice on the 
proper role of a legislative assembly in a democratic state. 

As that organ of the Federal Government which alone is vested 
with the power to enact laws, the primary province of the Congress 
is, of course, to legislate. It would, however, be erroneous to think 
of the functions of a modern legislative assembly solely in terms of 
Jawmaking— 

The political philosopher of these days of self-government, 


wrote Woodrow Wilson, in 1884 in criticizing the extent to which the 
work of the Congress was then devoted almost exclusively to legis- 
lation, 
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has * * * something more than a doubt with which to gainsay the usefulness 
of a sovereign representative body which confines itself to legislation to the 
exclusion of all other functions * * * Quite as important as legislation is 
vigilant oversight of administration; and even more important than legislation 
is the instruction and guidance in political affairs which the people might 
receive from a body which kept all national concerns suffused in a broad 
daylight of discussion. There is no similar legislature in existence which is 
so shut up to the one business of lawmaking as is our Congress 

The quote is from Wilson’s classic work, Congressional Govern- 
ment in the United States. 

It cannot be denied that there is a great deal of truth in this criti- 
cism of a representative assembly whose time is spent solely in passing 
laws. Important though the legislative function itself may be, a 
legislative body is hardly worthy of the title of Congress or Par- 
liament if it merely grinds out legislation as a sausage maker grinds 
out sausages. 

Under contemporary conditions, the National Legislature is the 
one great forum of expression which can be reached by the individual 
citizen. His Congressman is the one national official who is in con- 
tact’ with, and responsible to, a relatively small local area. It is 
through its representative in the National Assembly alone that the 
—— is normally able to make its views heard on the national 
level. 

But the legislative body is more than a “comniittee of grievances” 
where those represented can ventilate their opinions and complaints. 
It is even more important as a molder than as a receptacle of public 
opinion. Its job in this respect is to enlighten and educate by en- 
suring adequate discussion of the important issues before the Nation. 
The debate in the Legislature should clarify those issues and enable 
the Nation intelligently to support or oppose the position finally 
taken in the two Houses. 

As consequential as its position as the forum of the Nation is the 
modern Legislature’s roles as overseer of the administration. It is 
almost a truism that the critical point of present-day governmental 
developments is the consistent growth of executive authority. The 
type of regulatory activity which contemporary public opinion re- 
quires the state to engage in can, as a practical matter, be carried on 
only by the executive branch of the Government. For its officers 
to operate effectively in the administration of the vast regulatory 
and social service schemes undertaken by the state, they must be 
vested with large areas of discretionary authority. The delegation 
of powers to the Executive in a particular field does not, however, 
relieve the Legislature of responsibility over that field. The Congress 
does not really get rid of a subject by delegating powers to the Execu- 
tive. The consistent transfer of authority to the administration only 
increases .the difficulty, from the point of view of the effective working 
of representative democracy. 

“Initially,” states Dr. Griffith, the Director of the Legislative Ref- 
erence Service, 
the pressure may have been on Congress for legislation (or upon the Presi- 
dent as party leader); ultimately, the highly intricate task of continuously 
intervening in the economic order has by virtue of legislative authorization 
and delegation of power become the task of a bureau or commission. 

Here is a transfer in the equilibrium of power and effectiveness, and the 
transfer is away from the operative significance of representative government 


and toward the bureaucratic ascendancy of the technically competent (Griffith, 
Congress: Its Contemporary Role, p. 2). 
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If the trend toward bureaucratic predominance is successfully to be 
resisted, the Legislature must not surrender control as it has delegated 
power. Unless the exercise of the authority delegated to him is 
closely supervised by the elected representatives of the people, the 
administrator is, in effect, placed in a position of almost complete 
irresponsibility. It is this which makes oversight of the Executive 
so important a part of the job of a modern Legislature. 

It may thus be seen that the exercise of its authority to enact laws 
is but part of the work of a Legislature like the Congress. 

Tam going to page 4 now, skipping the large quote. 

(The quote referred to is as follows:) 

The primary tasks of modern legislative assemblies, 


stated an acute student of government over a decade ago; in terms 
which sum up what has been said above— 


may be arranged in four classes. First, but not necessarily foremost, is the 
function of lawmaking. At least equally important is the responsibility of 
supervising the Executive; the Legislature in this role may be compared to a 
board of directors of a business corporation which at least theoretically, en- 
deavors to hold “administrative officers to a due accountability for the manner 
in which they perform their duties.” A third legislative office, broad in its 
implications involves activities as an organ of public opinion ; a lawmaking body 
may serve as a national forum for the expression, formulation, or molding 
of opinion. The rema*ning function, which may be termed membership, con- 
cerns internal matters especially the judging of the qualifications and conduct 
of the delegates to the Legislative Assembly (McGeary, The Development of 
Congressional Investigative Power, p. 23). 


Il. THE CONGRESSIONAL RIGHT TO INFORMATION 


The proper exercise of the congressional functions just outlined 

resupposes the existence of an informed judgment on the part of the 

embers of the two Houses. As President Truman aptly declared 
over 10 years ago— 

An informed Congress is a wise Congress; an uninformed Congress surely will 
forfeit a large portion of the respect and confidence of the people (hearings 
before the. Joint Committee on the Organization of Congress (1946) p. 908). 
Informed judgment on the part of the Members of Congress cannot 
normally exist, as a practical matter, if they do not possess sufficient 
information about the conditions which their acts are intended to 
affect. Nor is adequate information usually available within the Con- 
gress itself alone. The knowledge possessed by its Members must 
necessarily be supplemented by that obtained from outside sources. 

As strong a statement as any upon the right of the Congress to 
obtain the information necessary for informed exercise of its func- 
tions is that made for a unanimous Supreme Court by Mr. Justice 
Van Devanter in the famous case of MeGrain v. Daugherty (273 U.S. 
135, 174-175 (1927) ): 

“We ure of the opinion,” reads the decision of the Court there— 
that the power of inquiry—with process to enforce it—is an essential and ap- 
propriate auxiliary to the legislative function. * * * A legislative body cannot 
legislate wisely or effectively in the absence of information respecting the eondi- 
tions which the legislation is intended to affect or change; and where the legis- 
lative body does not itself possess the requisite information—which not in- 
frequently is true—recourse must be had to others who do possessit, * * * Thus 
there is ample warrant for thinking, as we do, that the constitutional provisions 


which commit the legislative function to the two Houses are intended to include 
this attribute to the end that the function may be effectively exercised. 
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(That is the Supreme Court again in the leading case on the subject 
of the congressional right to information.) 

In Justice Van Devanter’s view, the power to obtain information 
is included in the grant to the Congress in article I of the Constitution 
of legislative power. But, if this view is correct (and it is supported 
by the authority of the entire Supreme Court), it refutes the consti- 
tutional basis upon which the Attorney General’s memorandum al- 
ready referred to purports to rest. Even if the separation of powers 
doctrine requires, as the Attorney General asserts, that each branch 
shall be limited to the powers appropriate to its own department, that 
does not affect the congressional righ to information. For M/cGrain 
v. Daugherty holds that the authority to obtain information is an 
essential attribute of the powers appropriate to the legislative 
department. 
ndeed, if the separation of powers has anything to tell us on the 
subject under discussion, it is that the Congress has the right to obtain 
information from any source—even from officials of departments 
and agencies in the executive branch. In the United States there is, 
unlike the situation which prevails in a parliamentary system such 
as that in Britain, a clear separation between the legislative and execu- 
tive branches. It is this very separation that makes the congressional 
right to obtain information from the executive so essential, if the fune- 
tions of the Congress as the elected representatives of the people are 
adequately to be carried out. The absence of close rapports between 
the legislative and executive branches in this country, comparable 
to those which exist under a parliamentary system, and the non- 
existence in the Congress, of an institution such as the British ques- 
tion period, have perforce made reliance by the Congress upon its 
right to obtain information from the Executive essential, if it is in- 
telligently to perform its legislative tasks. Unless the Congress 
possesses the right to obtain executive information, its power of over- 
sight of administration in a system such as ours becomes a power 
devoid of most of its practical content, since it depends for its effec- 
tiveness solely upon information parceled out ex gratia by the 
Executive. 

Now the next subject is: 


Ill, ANALYSIS OF THE LAW 


A. Executive practice: If there is one point which the present writer 
desires to make above all others in his appearance before this sub- 
committee, it is that those who assert that the law is settled in favor 
of an unlimited right in the Executive to withhold information from 
the Congress do so out of an excess of executive zeal but without any 
real basis in fact, or in law for that matter. 

In actuality, there is no statute or judicial decision which justifies 
the extreme pretensions of privilege consistently maintained by execu- 
tive officials. It is true that there is a long history of executive re- 
fusals to comply with congressional investigative demands and that 
these refusals have often been justified, upon supposed legal grounds, 
by opinions of the Attorney General. A repeated executive practice 
and the opinions of the highest legal officers are, of course, entitled 
to respect and may well tilt the balance in unclear cases. But they 
can hardly be considered as conclusive or foreclose independent in- 
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quiry into the law, in the absence of an authoritative judicial decision 
on the subject. 

Neither opinions of the Attorney General nor the practice of the 
Executive can justify unwarranted distortions of the Constitution. 
An opinion of the Attorney General is not, like the decision of a court, 
an authoritative formulation of the law. It is entitled only to the 
respect that its inherent merit wins for it; otherwise, its status (no 
matter what the governmental dignity of the officer rendering it) is 
only that of advice given by a lawyer to his client. As the late Justice 
Jackson, himself a former Attorney General, aptly characterized it, 
the view of the Attorney General is “partisan advocacy,” which can- 
not bind later judicial judgment (Youngstown Co. v. Sawyer, 343 
U.S. 579, 649, n. 17 (1952) ). 

Nor can more be said for the legal authority of executive practice 
in this field. That there have been numerous refusals by the executive 
to supply information to the Congress does not, of itself, prove that 
such refusals were legally justified. It should not be forgotten that, in 
political, as in natural, science, nature abhors a vacuum. If the Con- 
gress is derelict in asserting any of its prerogatives, executive preten- 
sons will rush in to fill up the power vacuum. But the fact that such 
pretensions may never have been repulsed does not demonstrate that 
they are valid in the first place. Nor does a governmental practice 
conceived in error become elevated to the plane of legality merely 
because the error has been long persisted in. 

In the celebrated case of Erie Railroad Co. v. Tompkins (304 U.S. 
64), decided in 1938, the Supreme Court held that a century-old doc- 
trine governing the law to be applied in Federal cases was invalid. 
The Court was not impressed by the fact that the uniform practice 
in the Federal courts had been in accordance with the overruled doc- 
trine; the persistence of judicial practice (though it had been con- 
stantly confirmed by the highest court) could not make legal a doctrine 
later seen to be grounded upon an erroneous basis. If this is true of an 
erroneous decision (followed as an authoritative precedent for so 
long) of the Supreme Court itself, it must certainly be true of an 
executive practice which finds no basis in judicial decision. The prac- 
tice of prior Presidents cannot, of itself, authorize executive acts which 
have no other legal basis. 

The second portion of this legal analysis is devoted to the judicial 
decisions. 

B. Judicial decisions: Despite assertions to the contrary often made, 
there is no authority in decisions of the Supreme Court for the with- 
holding of information from the Congress by the executive. The cases 
usually cited as sustaining executive claims in this connection are 
Boske v. Comingore (177 U. S. 459), decided in 1900, and United 
States ex rel. Touhy v. Ragen (340 U.S. 462), decided in 1951. 

But those cases held only that the head of an executive department 
can lawfully centralize in himself the authority to determine whether 
documents of the department may be released for use of persons outside 
the department. The decisions in both cases were confined to this 
narrow issue. This is shown clearly by the Court’s conclusion in the 
Boske opinion, where they say : 

In our opinion the Secretary, under the regulations as to the custody, use, and 
preservation of the records, papers, and property appertaining to the business 
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of his department, may take from a subordinate, such as a collector, all 
discretion— 

may take from the subordinate, note, discretion, 

as to permitting the records in his custody to be used for any other purpose than 
the collection of the revenue, and reserve for his own determination all matters 
of that character (177 U.S. at 470). 

As Mr. Justice Frankfurter emphasized, in concurring in the second 
case, the Touhy case, 

There is not a hint in the Boske opinion that the Government can shut off an 
appropriate judicial demand for such papers (340 U. S. at 472). 

Indeed, as the learned judge pointed out, the question of the immu- 
nity of the Attorney General from the duty to disclose information in 
his department’s possession was not before the Court. And I am 
quoting him. teat 

Specifically, the decision and opinion in this case cannot afford a basis for a 
future suggestion that the Attorney General can forbid every subordinate who is 
capable of being served by process from producing relevant documents and later 
contest a requirement upon him to produce on the ground that procedurally he 
eannot be reached. In joining the Court’s opinion I assume the contrary—that 
the Attorney General can be reached by legal process (Ibid.). 

The Boske and Touhy cases are thus not relevant to the question of 
executive ee of information, and certainly not to the con- 
gressional right to information. The Supreme Court held only that a 
department head can forbid his subordinates from disclosing informa- 
tion. 

But to assume from this that the department head himself is able 


conclusively to determine whether information should be withheld 

from Congress or the courts is to jump to a conclusion which the Su- 

preme Court tells us eae (340 U.S. at 469) it was not called upon 
u 


toreach. As Justice Frankfurter pithily expresses it, 


To hold now that the Attorney General is empowered to forbid his subordinates, 
though within a court’s jurisdiction, to produce documents and to hold later that 
the Attorney General himself cannot in any event be procedurally reached would 
be to apply a fox-hunting theory of justice that ought to make Bentham’s skeleton 
rattle. 

Those who apply such a “fox-hunting theory of justice” cannot 
validly claim that they are backed by the authority of the Supreme 
Court. 

Now, the last subdivision in my legal analysis is devoted to the three 
statutes which have been referred to several times already this morn- 
ing. 

C. Statutes: Though neither Executive Order 10501 nor the memo- 
randum of the Attorney General in support of the President’s letter 
of May 17, 1954, refers to any specific statutory authority to justify 
the executive withholding of information (indeed the Executive order 
repeats only the almost ritualistic formula : “by virtue of the authority 
vested in me by the Constitution and statutes”), executive departments 
and agencies have generally relied upon three statutes as empowering 
them to refuse to divulge information within their possession. Do the 
statutes referred to really furnish a legal basis for the executive claims 
of complete discretion in this field? (And that of course is one of the 
important questions before this subcommittee.) 


? 
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a) 5 United States Code 22: The first of the statutes relied upon as 
authority for the executive withholding of information is title 5, 
United States Code, section 22, under which— 

The head of each department is authorized to prescribe regulations, not in- 

consistent with law, for the government of his department, the conduct of its 
officers and clerks, the distribution and performance of its business, and the 
custody, use, and preservation of the records, papers, and property appertaining 
to it. 
As was stated in a claim of privilege recently made by the Acting 
Secretary of the Treasury in a Federal court, the discretion to with- 
hold information is a general privilege belonging to the Government 
in consequence of the authority vested in the heads of the several 
departments by title 5, United States Code, section 22 to control the 
use of records and papers belonging to their respective departments. 
This claim was made last year in a case in the fifth circuit (o verby Vv. 
U.S. Fidelity Co., 224 F. 2d 158, 160, n. 2). 

Though the Department of Justice in its answer to the questionnaire 
submitted by this subcommittee cites United States ex rel. Touhy v. 
Ragen (340 U.S. 462 (1951) ) to support the proposition that title 5, 
United States Code, section 22 authorizes executive withholding of 
information (Committee Print, 312), the analysis already made of that 
case shows that the Court’s decision does no such thing. Both the 
Touhy case and Boske v. Comingore (177 U.S. 459 (1900) ), hold only 
that title 5, United States Code, section 22 authorizes a regulation cen- 
tralizing the discretion of the department with regard to the disclosure 
of information in the department head. Neither case, as already 
shown, deals with the question of whether the department head himself 
is immune from process to compel him to disclose in a judicial proceed- 
ing information in the possession of his department. And neither 
case, of course, has anything directly to do with the claimed statutory 
right of the executive to withhold information from the Congress. 
Indeed, if Justice Frankfurter is correct in his conclusion in his con- 
curring opinion in the Touhy case that title 5, United States Code, 
section 22 does not furnish the department head immunity from legal 

rocess, it follows clearly that that statute also does not confer on 
1im any authority to withhold information from the Congress. 

In the opinion of the present writer, title 5, United States Code, sec- 
tion 22 does not really bear on the executive power to withhold infor- 
mation from the Congress. It merely gives department heads author- 
ity to regulate within their departments the way in which requests 
for information are to be dealt with—for example, by centralizing 
the authority to deal with such requests in the department head. Title 
5, United States Code, section 22 is thus a “housekeeping” statute and 
not a delegation of authority for withholding information. This 
conclusion, as has been emphasized, is wholly consistent with the 
Supreme Court decisions on the subject. 

The next statute, the Administrative Procedure Act : 

(6) Title 5, United States Code, section 1002 (c): It has been as- 
serted by some departments and agencies that section 3 (c) of the 
Administrative Procedure Act (5 U. S. C. 1002 (c)) gives them 
authority to withhold information in their discretion. 

Under that section, 
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Save as otherwise required by statute, matters of official record shall in ac- 
cordance with published rule be made available to persons properly and directly 
concerned except information held confidential for good cause found. 

As a starting point it seems shocking that a statute one of whose 

rimary purposes was to increase the availability of administrative 
information should be used by departments and agencies as a source of 
authority for the withholding of information. Section 3 of the Ad- 
ministrative Procedure Act was intended to be an “open sesame” for 
the public into the mysteries of the executive branch. Yet it cannot 
be denied that, despite the Administrative Procedure Act, there are 
still serious gaps in the field of executive information. In the words 
of the late Senator McCarran, there are still 
“detailed omissions which citizens and lawyers constantly find in their attempted 
pursuits of the ‘maze of administrative procedures’” (38 Georgetown L. J. 574, 
576). 

That section 3 (c) of the Administrative Procedure Act should be 
interpreted by departments and agencies to restrict the disclosure of 
information may be paradoxical, but it must be admitted that the 
language of that section justifies the restrictive interpretation. In- 
deed, it can be said that the section is so circumscribed with exceptions 
and reservations as to defeat its very purpose as a requirement that 
executive information be disclosed. In the first place, there is the 
broad exception at the beginning of section 3 of the Administrative 
Procedure Act, making all its provisions—of course including this 
subdivision—inapplicable “to the extent that there is involved (1) any 
function of the United States requiring secrecy in the public interest 
or (2) any matter relating solely to the internal management of an 
agency.” It is not contended that some such exception to the public 
information section of the act is not necessary. One wonders, how- 
ever, whether it is not too broadly drawn; under it, the departments 
and agencies can, if they wish, immunize any function from public 
inspection simply by asserting that the public interest requires it. At 
the very least, the final say in such cases should not remain with the 
agency concerned, but should be vested in some impartial body such 
as the Office of Legal Services and Procedure which has recently 
been proposed, or an equivalent office of that type. 

Section 3 (c) itself states it is not to apply where it is “otherwise 
required by statute.” This takes cognizance of numerous specific stat- 
utory restrictions against disclosure of information. Thus, protection 
from disclosure is accorded trade secrets, processes, operations, style 
of work, or apparatus, and the identity, confidential statistical data, 
amount or source of any income, profits, losses, or expenditure of per- 
sons, firms, partnerships, corporations, and associations, and this 
applies throughout all departments and agencies of the executive 
branch, 18 United States Code 1905. And individual agencies are 
required to keep confidential certain specific classes of records, for 
example, tax returns, 26 United States Code 55. These statutory 
exceptions should be continued, for they represent an express judg- 
ment by the Congress against disclosure in specific cases. 

More doubtful, however, is the limitation in section 3 (c) that in- 
formation be made available only “to persons properly and directly 
concerned,” Except where statutes expressly require secrecy, as in 
the protection of trade secrets and the like, all public records should 

made available to the public at large. Even more doubtful is 
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the exception at the end of section 3 (c) exempting disclosure of in- 
formation “held confidential for good cause found.” This enables 
departments and agencies to withhold practically all information 
which they do not see fit to disclose. It is, indeed, amazing how many 
agencies make use of this exception to treat all their files ‘and records 
as confidential. See chart I1I-F in part VI of the Hoover Com- 
mission Task Force Report on Legal Services and Procedures (un- 
published, 1955). They are supposed to exercise the discretion in 
individual cases. They adopt a broadside rule: all of our records 
should be confidential. This, of course, completely defeats the intent 
of the draftsmen of the Administrative Procedure Act and the ex- 
ception should be repealed. 

This writer concurs wholeheartedly in the recommendation of the 
Freedom of Information Committee of the American Society of News- 
paper Editors that the Administrative Procedure Act should be 
amended to make it clear that the qualifications in the law are not 
intended to enable agencies to withhold practically all information 
they do not see fit to disclose. It should be emphasized, however, that 
section 3 (c) of the statute in question relates only to the withholding 
of executive information from the public. The unfortunate present 
wording can be interpreted as conferring authority to withhold infor- 
mation from the public. The statute in question does not, however, 
in any way confer authority for the withholding of information from 
the Congress. On that question, the Administration Procedure Act 
is irrelevant. 

(c) 18 United States Code 1905: The third statute relied upon to 
justify the executive withholding of information is a part of the 
criminal law, namely, 18 United States Code 1905, under which— 

Whoever, being an officer or employee of the United States or of any depart- 
ment or agency thereof, publishes, divulges, discloses, or makes known in any 
manner or to any extent not authorized by law— 
and I have emphasized “not authorized by law,” because that is the 
key provision— 
any information coming to him in the course of his employment or official duties 
or by reason of any examination or investigation made by, or return, report, or 
record made to or filed with, such department or agency or officer or employee 
thereof, which information concerns or relates to the trade secrets, processes 
operations, style of work, or apparatus, or to the identity, confidential statistical 
data, amount or source of any income, profits, losses, or expenditures of any 
person, firm, partnership, corporation, or association; or permits any income 
return or copy thereof or any book containing any abstract or particulars thereof 
to be seen or examined by any person except as provided by law: shall be fined 
not more than $1,000, or imprisoned not more than one year, or both; and shall 
be removed from office or employment.” 

The emphasized portion of this statutory provision—you remember 
I said I emphasized “not authorized by law”—the emphasized portion 
of this statutory provision would appear to make its terms inappli- 

cable to the subject under discussion. If an executive officer fur- 

nishes information to a congressional committee engaged in its con- 
stitutionally granted function of acquiring information to enable the 
Congress intelligently to exercise its legislative powers, it seems ob- 
vious that he is not acting in a manner “not authorized by law.” On 
the contrary, when he acts in response to congressional demand, his 
disclosure ecomes authorized by law and he is immunized from 
prosecution under the statute. 
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This has been recognized by the Attorney General himself. In an 
opinion of the Attorney General, No. 26, December 1, 1953, he recog- 
nized that the authority conferred by statute to liquidate the assets 
of the Reconstruction Finance Corporation included by implication 
the authority to disclose borrowers’ financial statements; hence, ac- 
cording to the Attorney General, disclosure in such case would be 
“authorized by law” and not prohibited under the statute. If this 
is true, the powers of investigation and of oversight of administration 
conferred upon the Congress, both by the Constitution and by the 
Legislative Reorganization Act of 1946, would seem clearly to in- 
clude the authority to require the disclosure of information needed 
to exercise these powers; hence, disclosure to a congressional com- 
mittee would likewise be “authorized by law” and not prohibited by 
18 United States Code 1905. And this was, in fact, the view taken 
by the Attorney General in his opinion to the President of June 15 
last year as to the authority of the Federal Communications Com- 
mission to make available certain information to the Senate Com- 
mittee on Interstate and Foreign Commerce. 

Though the above interpretation of 18 United States Code 1905 
appears valid, it may be thought advisable, since the statute in ques- 
tion is a criminal one, to amend it so as expressly to exempt from 
its prohibition the disclosure of information upon request of the 
Congress. This will eliminate the uncertainty which those subject 
to the statute must inevitably feel in the absence of authoritative 
court decision. 

And now I come to the concluding portion of my statement, in 
which I offer some suggestions which may recommend themselves to 
this subcommittee. 


IV. SOME SUGGESTIONS 


If the prior portions of this statement have demonstrated any- 
thing, it is that the extreme claims of complete executive discretion to 
withhold information from the Congress have no legal justification. 
They are supported by neither statutes nor judicial precedents. They 
rest, therefore, solely upon the inherent authority of the executive. 
But the vague claim of executive prerogative, however valid it may be 
as a matter of internal administration, must surely give way to the 
clear constitutional power of the Congress to seek information. 
Otherwise, the admitted congressional powers of legislation and over- 
sight of administration would be at the mercy of the executive when 
the information necessary to intelligent exercise of those powers 
happened to be in the possession of a department or agency. 

It is not enough, however, merely to establish congressional au- 
thority to require disclosure of information. As Justice Jackson 
stated so aptly in the Steel-Seizure case, 

If not good law, there was worldly wisdom in the maxim attributed to 
Napoleon that “The tools belong to the man who can use them.” We may say 
that power * * * belongs in the hands of Congress, but only Congress itself 
can prevent power from slipping through its fingers.” 

In the absence of effective assertions of the congressional authority 
to require the disclosure of information, it is hardly surprising that 
the executive has persisted in its assertions of unfettered discretion 
in itself in the matter. What is now needed is for the Con- 
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gress to cease its abdication of the area of information to executive 
prerogative. 

The Attorney General and other executive officials have consistently 
maintained that the executive has complete discretion to withhold 
any information whatsoever whenever, in the opinion of the executive, 
the public good so requires. This extreme claim must be rejected. 
This does not, however, mean that the Congress must move to the 
opposite extreme and compel the disclosure of all executive infor- 
mation. On the contrary, whether disclosure should be compelled 
should depend on the nature of the information involved. In this 
connection, there is a fundamental distinction between information 
involving what are usually termed “state secrets” and other official 
information. According to rule 33 of the Rules of Evidence 
approved in 1953 by the National Conference of Commissioners on 
Uniform State Laws, “ ‘secret of state’ means information not open or 
theretofore officially disclosed to the public involving the public 
security or concerning the military or naval organization or plans of 
the United States, or a State or Territory, or concerning international 
relations.” On the other hand, 


“official information” means (according to rule 34 of the same Rules of Evidence) 
information not open or theretofore officially disclosed to the public relating to 
internal affairs * * * of the United States acquired by a public official of 
* * * the United States in the course of his duty, or transmitted from one 
such official to another in the course of duty. 

Where other than “state secrets” are involved, there is no valid 
reason for executive information to be withheld from the Congress. 
Disclosure to the Congress of official information other than “state 
secrets” can have no adverse effect upon public security. What is 
involved in such information are not military, naval, or diplomatic 
secrets, but other governmental communications which, for one reason 
or another, the executive does not desire to see the light of day on 
Capitol Hill. Whatever the reasons for their nondisclosure are, they 
relate to what is conceived to be the proper internal functioning of 
government and hardly to the public safety. If the information is 
relevant to a congressional inquiry, why should the executive desire 
to keep it in obscurity be permitted to defeat the congressional need 
for information? If the public safety or national defense will not be 
affected, why should departmental convenience weigh more heavily 
than the proper performance of the legislative function ? 

A different situation exists when a “state secret” is involved. When 
the information in question involves the public security or concerns 
military, naval, or diplomatic matters, few will deny that they should 
be privileged from disclosure. Thus, plans of military organization, 
naval blueprints, FBI files, and the like must be placed in a special 
confidential position. But this does not necessarily mean that, even 
as to such information, one must agree with the Attorney General 
that the executive assertion of privilege must be conclusive. 

The difficulty with the Attorney General’s view is that it assumes 
that the executive answer to the question of when public interest must 
bar the disclosure of information will necessarily coincide with the 
true interest of the public in all cases. One wonders, however, 
whether it is realistic to expect the executive always to weigh wisely 
and impartially the total public interest as against its own convenience. 
One must consider the matter in the framework of administrative 
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realities. The diffusion of power in Government departments and 
agencies often lodges actual responsibility in the fourth or fifth tier 
of the administrative hierachy. A subordinate immediately con- 
cerned with a case may not bring to it the complete objectivity of a 
Lord High Chancellor. To make the head of the department the 
ultimate arbiter of disclosure is, under these circumstances, no real 
guaranty that the determination will be based upon sound principles 
of public interest. The department head will inevitably take cogni- 
zance of the public interest as it is seen from his own departmental 
angle, including its administrative convenience. Under the normal 
administrative routine the question will come to him with recommen- 
dations from cautious subordinates against disclosure and in the press 
of business the chief is likely to approve the recommendation without 
much independent consideration. To ensure that departmental con- 
venience is not equated to public interest, there must be independent 
scrutiny of the claim of privilege, even where “State secret” is 
involved. 

A most useful analogy is furnished here by United States v. 
Reynolds (345 U.S. 1), decided by the Supreme Court in 1953, the 
leading case on the executive withholding of information from the 
courts. It arose out of the crash of a military aircraft on a flight to 
test secret electronic equipment, in which certain civilian observers 
aboard were killed. Their widows sued the United States under the 
Federal Tort Claims Acts. The plaintiffs moved for discovery of 
the Air Force’s official accident investigation report, but the Secre- 
tary of the Air Force filed a claim of privilege objecting to production 
ofthe document. The Supreme Court appears clearly to have adopted 
the view that the determination of privilege, even where “State 
secrets” are involved, is a judicial function. At the same time, where 
such secrets are present, the courts should, if at all possible, not force 
any disclosure even to the trial judge. Iam quoting from the Court: 

The Court itself must determine whether the circumstances are appropriate 
for the claim of privilege, and yet do so without forcing a disclosure of the very 
thing the privilege is designed to protect. 

This necessitates, says the Court, what it terms a “formula of com- 
promise.” “Judicial control,” says Mr. Chief Justice Vinson, 
over the evidence in a case cannot be abdicated to to caprice of executive officers. 
Yet we will not go so far as to say that the Court may automatically require a 
complete disclosure to the judge before the claim of privilege will be accepted 
in any case. It may be possible to satisfy the court, from all the circumstances 
of the case, that there is a reasonable danger that compulsion of the evidence 
will expose military matters which, in the interest of national security, should 
not be divulged. When this is the case, the occasion for the privilege is appro- 
priate, and the Court should not jeopardize the security which the privilege is 
meant to protect by insisting upon an examination of the evidence. 

In the case under discussion, the Court felt that, from all the cir- 
cumstances of the case, there was, at the least, a reasonable basis for 
upholding the claim that a “State secret” was involved, without the 
need for personal examination of the document at issue. As Chief 
Justice Vinson stated, 

On the record before the trial court it appeared that this accident occurred 
to a military plane which had gone aloft to test secret electronic equipment. 
Certainly there was a reasonable danger that the accident investigation report 


would contain references to the secret electronic equipment which was the pri- 
mary concern of the mission. 
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Under the Supreme Court’s view, it is for the judge to determine 
whether a privilege on the ground that “State secret” is involved is 
validly claimed. According to the Reynolds case, the judge’s inquiry 
extends only to seeing whether there is a reasonable basis for the 
assertion of privilege. If he can satisfy himself that there is such 
reasonable basis from the circumstances of the case, without examining 
the document at issue, then such examination should not be had. In 
Reynolds itself, we have seen, the Court felt that such was the case. 
On the other hand, if examination of the document itself is necessary 
before the judge can decide whether a “State secret” is really involved, 
he can and must make such examination. Nor, as the lower court 
ably stated in the Reynolds case, 
is there any danger to the public interest in submitting the question of privilege 
to the decision of the courts. The judges of the United States are public officers 
whose responsibility under the Constitution is just as great as that of the heads 
of the executive departments. When documents are submitted to them under 
a claim of privilege the judges may be depended upon to protect with the 
greatest of care the public interest in preventing the disclosure of matters which 
ought to be privileged. And if, as the Government asserts is sometimes the case, a 
knowledge of background facts is necessary to enable one properly to pass on the 
elaim of privilege those facts also may be presented to the judge in camera. 

It seems to the present writer that the Reynolds case furnishes the 
proper rule for information involving “State secrets,” not only when 
disclosure is sought in court, but also when disclosure is sought in the 
Congress. Ifa “State secret” is actually involved, the Congress should 
not compel disclosure. But, to paraphrase the Supreme Court, here, 
too, the congressional right to information should not be abdicated 
to the caprice of executive officers. The congressional organ seek- 
ing disclosure should inquire to determine whether there is a reason- 
able basis for the executive claim and, if that basis is found to exist, 
more should not be demanded. What was said in the Reynolds case 
about the propriety of such inquiry should apply as well to cases 
where it is the Congress that seeks information. 

It may, of course, be objected that the Congress is not a wholly 
proper body to perform this kind of inquiry. It will be said that, 
since it has a direct interest in securing the information, it is no more 
impartial than the executive itself in determining whether it should 
be disclosed. It is felt that there is force in this criticism. The objec- 
tion could be overcome if the power of inquiry were vested in an in- 
dependent judicial tribunal. Because of the limitations of judicial 
power in article IIT of the Constitution, it is doubtful that the fune- 
tion in question can be conferred upon the Federal courts or judges. 
The Congress could, however, establish by law an independent Gov- 
ernment Information Commission. This tribunal could be composed 
of three members appointed during good behavior. Any case in which 
an executive officers refused to furnish requested information to the 
Congress would be referred to the Commission. It would determine, 
in camera if necessary, whether there is a “reasonable ground” for 
holding that the information requested involves a “State secret.” If 
it determines there is such ground, disclosure would not be allowed; 
otherwise disclosure would be compelled, under appropriate coercive 
powers vested in the Commission by law. Since both the executive 
and the Congress will, to some degree, be interested parties in the 
cases before the Commission, it is suggested that its members be ap- 
pointed by a wholly impartial source, under an almost ignored provi- 
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sion of Article IIT (2) of the Constitution, i. e., that under which the 
Congress may by law vest the appointment of officers other than those 
expressly named “in the Courts of Law.” Such appointments could 
be made by the Supreme Court or the Chief Justice thereof, a method 
which will ensure both the prestige and impartiality of the proposed 
commission. 

It should be stated frankly that the suggestion just made is not 
advanced by the present writer with anything like dogmatic convic- 
tion. It is put forward primarily with the hope of stimulating prof- 
itable discussion within this subcommittee and the Congress on the 
problem dealt with. The problem itself—that of ensurmg the ade- 
quate diffusion of executive information, particularly to the legislative 
branch—is one of the most significant confronting the Congress at the 
present time. And, as has been emphasized in this prepared state- 
ment, the problem is one which it is within the legal power of the 
Congress to deal with, by statute or otherwise. This writer recognizes, 
of course, that the power is one which the Congress can abuse. But, 
as stated by the Supreme Court, in answer to the contention that the 
congressional power of inquiry may be abusively and oppressively 
exerted, even if that be true, 
it affords no ground for denying the power. The same contention might be di- 
rected against the power to legislate, and of course would be unavailing” (Mc- 
Grain v. Daugherty (273 U. 8. 1385, 175 (1927). 

To this writer, indeed, the overriding danger is not congressional 
abuse but the vesting of unfettered discretion in the executive to sur- 
round with secrecy all its activities. 
We need to recall in this connection the words of Edward Livingston: “No 
Nation ever yet found any inconvenience from too close an inspection into the 
conduct of its officers, but many have been brought to ruin, and reduced to slavery, 
by suffering gradual imposition and abuse, which were imperceptible, only be- 
cause the means of publicity had not been secured.” And it was Patrick Henry 
who said that “to cover with the veil of secrecy the common routine of business 
is an abomination in the eyes of every intelligent man and every friend to his 
country.” (Reynolds v. United States (192 F. 2d 987, 995 (3d Cir. 1951).) 

Those who are concerned with the possibility of legislative abuse 
ignore the overriding peril of the present century, that of the super- 
state with its omnipotent administration, unrestrained by any checks 
on its all-pervasive regulatory activities, so vividly pictured by George 
Orwell in his novel 1984. The great danger today is 1984, not Senator 
McCarthy. If the elected representatives of the people assert their 
right to lay bare all that goes on within the executive, that danger 
may be avoided. An executive whose abuses and inadequacies are ex- 
posed to the public eye can hardly become a menace to constitutional 
government. 

Now, I have finally concluded this paper, and I would just like to 
make one brief remark. 

In my own field of specialization, administrative law, there is a very 
famous basic doctrine, the exhaustion of administrative remedies. I 
think that that doctrine is sometimes abused, abused so much that I 
wrote a paper on the doctrine and the exhaustion of litigants. 

I hope today I haven't perpetrated the exhaustion of Congressmen 
and witnesses as well. 

Mr. Moss. Mr. Schwartz, the committee I am certain appreciates 
the very excellent statement you have given us. 

The next witness will be Mr. John Gage, of Missouri. 
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Would you give Mr. Gage the microphone in order that we might 
hear him. 


STATEMENT OF JOHN B. GAGE, ATTORNEY, KANSAS CITY, MO. 


Mr. Gace. Mr. Chairman and members of the subcommittee, my 
name is John B. Gage, and I am a lawyer, have practiced law since 
1911 in Kansas City, Mo. I graduated from the University of Kansas, 
Kansas City School of Law. While that school was a night school 
prior to 1930, from 1911 to 1930, I was an instructor, lecturer, in the 
er, classes, all classes, in many different subjects taught in that 
school. 

I am a member of the firm of Gage, Hillix, Moore & Park, engaged 
in general practice in Kansas City. My own law practice, outside of 
trial work in ordinary litigation, has concerned itself with adminis- 
trative proceedings, largely Federal, either in tax practice, before the 
Interstate Commerce Commission, and agencies, the Department of 
Agriculture. I was counsel for the respondents in the now rather 
well-known Morgan cases which were argued, I believe, four times 
before the Supreme Court of the United States, and in which that 
court almost for the first time laid down rules with relation to fair 
trial, due process, in Federal administrative proceedings of the char- 
acter there involved, which related to the determination of reasonable 
rates and charges, under the Packers and Stockyards Act, on the part 
of livestock market agents. 

I was mayor of Kansas City for three terms, the period from 1940 
to 1946, and necessarily came into contact with a variety of adminis- 
trative proceedings that are necessary in the administration of a 
municipal government in a large city. 

I am a member of the council of the National Municipal League, 
member of the local, State, and national bar associations. I have 
worked in and with the section of administrative law, the American 
Bar Association. 

I have worked in and with the members in the section of adminis- 
trative law of the American Bar Association. I have been attorney, 
and now am, for various livestock and agricultural organizations that 
do have substantial contacts with the Federal Government in its 
administrative proceedings. 

I do not speak for any organization of which I am now a member 
in my testimony, and the views I shall express are wholly my own 
views and personal to myself. 

The subject matter of this committee’s investigation is very chal- 
Jenging—particularly to one who has had a long and rather varied 
contact with governmental administrative procedure, both in the 
Federal Government and in local municipal affairs. As TI said in this 
so-called biographical statement you asked for, my experience to a 
greater or lesser degree has been on both sides of the situation; first, 
from the standpoint of a lawyer representing interests that were af- 
fected by the operation of the executive departments and the admin- 
istrative agencies, and then on the other side of the equation in 
connection with the administration of municipal affairs, with know]l- 
edge of the practical need for expedition, for prompt decision without 
too much red tape in the making of the necessary administrative 
determinations, 





Oo oo; Sern Ss wereOo ft Pee Cr WW ee YW UN 


eT 


J. 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 467 


That also gave me the opportunity to observe the almost universal 
tendency on the part of many public officials to withhold information 
under circumstances where its release might possibly form the basis 
of public criticism. 

In that, of course, human nature plays a very large part, and must 
be considered. 

As is pointed out in my prepared statement, a large part of which 
I do not intend to read because much of it would be repetitious in 
view of the very fine and learned expositions of this subject which 
have already been presented to the committee, almost all of the Fed- 
eral legislation upon the matter of disclosure or nondisclosure of in- 
formation in the possession of Federal public officials or agencies, has 
been negative in character. Its purpose and effect has been to protect 
the Government official in nondisclosure and to encourage him where 
there is any shadow of a doubt about it not to reveal to the public, 
or anyone else, information in his possession. Even the section of the 
Administrative Procedure Act designed to compel the public release 
of rules, regulations, orders, and agency directives, contains excep- 
tions which greatly limit its effect. 

In supplement to the statement of Professor Schwartz, well-made 
in connection with that section to which one of your questions is 
directed, I want to call your attention to the reports with regard 
to that section of the Administrative Procedure Act of the Committee 
of Congress that had the act in charge, which categorically stated 
the section was designed to have a very broad effect in encouraging 
the release by Federal administrative agencies to the public, and to 
those concerned in the administrative proceedings they conducted, 
of information in the possession of those agencies. Language could 
not be conceived more directly to that effect than that contained in 
the report of the congressional committee. And yet section 3 of that 
act was so worded, so full of exceptions and qualifications, that it has 
indeed as construed by agencies and to a certain extent by courts, 
had the opposite effect, as pointed out by Mr. Schwartz. 

I think this committee in framing any legislation should bear in 
mind that situation with regard to the particularity and the clarity 
of any language which may be put in that legislation. 

We have here one field in the Federal Government, in my opinion, 
where new legislation appropriate to the subject is badly needed, and 
where it can serve the public interest, the interest of the Government 
of the United States, itself, and the interest of the individual citizen. 
But such legislation must be most carefully considered and intelli- 
gently framed or it may well do more harm than good. 

It seems to me that it might well be that a portion of the new legis- 
lation could form a part of the new federal administrative code, 
proposed in bills now pending before Congress, designed to imple- 
ment the recommendations of the Task Force on Federal Legal Serv- 
ices and Procedures of the Hoover Commission. 

In my own personal opinion, some of the recommendations of the 
task force now in the pending legislation are unwise. There will be 
changes by amendment to the pending bill. Careful scrutiny by this 
committee of these bills in the light of your fine, your exhaustive, 
and your objective study of the release of information by public offi- 
cials should be given to the sections relating to the publication of 
agency action, records, and information, 
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I do not believe that the new legislation can apply the same for- 
mula for disclosure or nondisclosure to all types of information in 
the possession of the Government, or apply the same rules to all 
agencies. A discriminating or particularized approach will, in the 
end, prove desirable. 

Thus in agencies exercising a quasi-legislative authority, where 
action taken has only a future effect and applies to all alike, whom 
it may affect, such as price fixing, I see no reason whatsoever why 
there should not be full disclosure required at all times and at all 
stages of the proceedings. Congress, so to speak, operates, is com- 
pelled to, in a gold fish bowl. There is no reason for secrecy or the 
withholding of information in the operations of those agencies to 
whom, perforce, under modern conditions it has to delegate legis- 
lative authority. 

There is a distinction where quasi-judicial authority is exercised 
by delegation of powers of Congress, particularly in those cases where 
one agency possesses both the investigative authority and enforce- 
ment powers. Here information gathered in the exercise of investi- 
gative authority should not in justice to the individuals affected be 
released before formal charges are filed, and then often the discre- 
tional right of nondisclosure to the public should exist in the agency 
until the information goes into evidence at a hearing. 

You have the problem of State secrets, where there was indeed in 
the sovereign a common law privilege of nondisclosure, a privilege, 
however, that congressional legislation could validly sweep aside. The 
suggestions of Dr. Schwartz, I think, are worthy of great considera- 
tion by your committee in that connection, and it might be that this 
commission which he suggests to be appointed by the Chief Justice 
of the Supreme Court could screen the information, leaving it to the 
congressional committees then as screened to hear and pass upon. 

General rules can, in my judgment, be framed and expressed in 
drafted legislation as to what should be disclosed and should not be 
disclesed, and the timing of those disclosures. The agencies and ex- 
ecutive departments could be required under this legislation to im- 
plement those general expressions with specific rules and regulations. 
I would do it under a deadline as to time, because we found in con- 
nection with the implementation of the Administrative Procedure 
Act that there is delay and delay and delay on the part of many agen- 
cies in carrying out the clearly expressed intent of Congress as to the 
formulation of rules, as to compliance with provisions of the act. 
Those rules and regulations should be filed with Congress and should 
only become effective when approved as filed or as modified by Con- 
gress, they are ordered to become effective. 

As I say, that is just a suggestion as to the general structure of 
remedial legislation. 

ee requirements clearly expressed would have to be in- 
cluded. 

Now, there is some precedent for that. You would normally expect 
that the Supreme Court, as in our State courts, would have complete 
jurisdiction in formulating the rules of court, the rules of civil and 
criminal procedure to be followed by the inferior courts. And yet 
under congressional act, before those rules could take effect, be formu- 
lated by the Supreme Court, their submission for approval to Congress 
was required by Congress. 
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Now, here we are dealing with agencies endowed with power by 
Congress, not by the Constitution. Is there not more reason why 
that procedure should be followed in a case of this kind than there 
was in connection with the Federal rules of procedure? And it seems 
to me it would form a basis where you could particularize and make 
practicable the rules as between the different agencies and the different 
functions that those agencies perform. It would require a lot of work 
on the part of members of committee staffs. But the job could be 
done, and it would in my opinion be of great service to this Govern- 
ment. And it could produce a very highly practicable result. 

There has been comment here about the desirability of removing 
the cloak of secrecy. Mr. Schwartz has mentioned, very well, the 
distinctions made in some of the Court decisions, and that the Supreme 
Court has avoided or overlooked, or failed to attack, consider, and 
decide the fundamental questions involved, and that many of the pre- 
tensions of authority, whether asserted in Attorneys General opinions 
or otherwise by the executive departments, or these independent 
agencies, have no really sound support in decided cases if you criti- 
‘ally analyze the opinions, particularly those of the Supreme Court. 
But as a practical lawyer—as a lawyer engaged in law practice—I am 
compelled to judge things by results, and those results are generally 
expressed in the opinions of the lower Federal courts—and are adverse 
to disclosure. 

And at this time I want to call your attention to the fact that in 
these rules of civil and criminal procedure, Federal rules of civil and 
criminal procedure, adopted with the approval of Congress by the 
Supreme Court of the United States, the right of discovery of in- 
formation in the possession of the opposing party, or his counsel, as 
it existed at common law, was tremendously broadened. And today, 
in a case between private litigants, if the opposing counsel desires to 
see statements that my client or my office has taken of witnesses that 
are in my files, or other personal memoranda pertinent to the case 
to be tried, they have a right to secure that information, to demand 
its production. 

Now that is in a case where two private litigants are involved. 
And it indicates the trend away from nondisclosure in judicial 
proceedings. I do not believe that any responsible lawyer can read, 
from the standpoint of results, the decisions and determinations in 
respect to the disclosure of information in the hands of the Govern- 
ment, its executive agencies, its independent regulatory agencies, 
and come to any conclusion but that generally speaking the modern 
trend, unfortunately, has been in the opposite direction. That is 
anomalous, to say the least, and in my opinion it has been in large 
part the result of an unconscious, unintentional abdication by Con- 
gress of its basic power to control that situation. 

Here is an annotation, about 40 closely printed pages long, pub- 
lished in the Lawyers Edition of the Decisions of the Supreme Court 
of the United States (see exhibit 1) apparently written by very com- 
petent persons, of the cases that have been decided both in lower 
courts, and in the Supreme Court, a discussion of them, in connection 
with the many angles of this problem of disclosure in the courts, to 
the public, to the Congress, of information in executive possession. 
I call the attention to this exhaustive discussion of the present law 
upon this subject. 
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As I say, a practicing lawyer has to judge a situation by the gen- 
eral results. I think if you read that through and see the hundreds 
of decisions that are there cited, you will find that all but a very, 
very few of them—I think you could count them on the fingers of 
one hand—sustain the public agency in a refusal to disclose, even in 
court, the information in its possession, for one reason or another, 
sometimes citing one act of Congress, sometimes citing another. 

In this whole compendium here, this entire discussion, there are only 
a few cases where the Government was a party and it became sub- 
ject to these new rules of civil and criminal procedure which I have 
mentioned, where courts have held, yes, you must disclose, it would be 
tyrannical for the Government not to do so. 

And it is the effect on the Government as a litigant of these new 
rules, as I say adopted by the Supreme Court, submitted to Congress 
and approved, that has produced that result rather than any legisla- 
tion that has emanated directly from Congress. And then it only 
comes about as a result of the new Federal Court Rules of Procedure. 

T know that your staff, as shown by the fine report of the Committee 
on Government Operations, has carefully analyzed this subject. I 
agree with the conclusions in that report which I had the opportunity 
to read just the other day. 

And I believe that it may be supplemented somewhat by some of 
the expressions that are contained in the written statement, that was 

repared in large part by the Research Staff in my own office and 

y this fine annotation covering the whole field. But generally, it 
is very sound and very appropriate, 

My answers to your specific questions appear in this written state- 
ment. They generally coincide with what you have heard from the 
other members of this panel as to the effect of the various acts of Con- 
gress which have been referred to in your proposed questions to be 
addressed to this panel. 

I want to say this in conclusion of my remarks to you. Some great 
historians, particularly, I believe, Duruy, in the great work of his on 
the social and political history of Rome, have said that when the 
central government of Rome, because of the terrific taxation it laid 
upon the great provincial cities of the empire, in effect destroyed those 
cities, and the central government ceased to have the experience of the 
provincial governments, and the trained personnel that they developed 
to help govern the central empire, that the great civilization of Rome 
commenced to fall. 

Now I don’t know whether it would be of any help or not, but I know 
it is to me in my own thinking about a problem of this kind to consider 
municipal experience. 

We have a charter in Kansas City, Mo., that probably more closely 
than any other charter of a large city is modeled on the same structure 
employed in private corporations. And administration is entrusted, 
in all the big departments of city government, to a city manager, 
chosen and serving at the pleasure of the elected council. But it has 
this qualification: it provides and requires the employment by the 
council, itself, of a man who is called an auditor, he is really an auditor 
in the old manorial sense, with a staff of investigators whose duty and 
responsibility it is to serve under the council, not the city manager, 
and to keep the members of the council consistently and continuously 
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informed, not only about the honesty but the efficiencies of the opera- 
tions of all parts of the city government. 

And so a continuous stream of reports issues from his office to the 
members of the council that do not go to the administrative side of 
the government. And that is, indeed, very essential to those who rep- 
resent by election of the people and who make the laws. 

Now it was the policy of the council of which I was a member, as 
mayor, starting in 1940, that those reports which are often very critical 
of certain employees, as to discourtesy, as to inefficiencies, and some- 
times as to dishonesty, be made public, when accepted by the council, 
and given to the press. There were those who thought that is a very 
bad policy. But, personally, I believe from the standpoint of public 
relations the willingness at all times of Government officials, known 
to the people, to release information to the people about their city 
government tends to inspire confidence, secrecy tends to destroy it. 

I think to that extent we can trust the American public. 

Now this administration went in, as I say, in 1940. 

It was followed. by successive administrations, called a reform ad- 
ministration, in a city strongly Democratic, with a strongly organized 
Democratic organization. At every election it has been met by an 
opposition ticket under the Democratic label. Following that policy 
of disclosure of everything it has remained in office already longer, 
in a large city, than any other so-called reform administration, and 
by reason of the last election will certainly be in office for 3 years 
more. 

And a good deal of it was due to the fact that the average citizen, 
whether he was Democrat or Republican, by these disclosures believed 
that they were getting the truth. 

And so this cloak of secrecy, thought to be so valuable sometimes in 
the executive departments and in these agencies, from the standpoint 
of public relations very often operates in reverse. 

Now 2 years ago, about, the Lord Chancellor of England made a 
talk, delivered an address before the American Bar Association in 
Boston which I heard, and he pointed out the change from a horse 
and buggy age to an age of millions of motor cars and all the other 
changes, technological and otherwise that had gone on to make a society 
very complex, and that it was absolutely demanded that legislative 
bodies, parliament included, delegate legislative power and other 
powers to agencies that could define and administer these powers. 
He said, I believe, that the rank and file of people are inclined to lose 
faith in those agencies, and to lose contact with the Government. 
There is this germ or seed of a situation there, which makes the mil- 
lions that are subject to their power and authority, think they are 
very far removed from government. And his conclusion was that 
the great internal problem before the free and democratic govern- 
ments today, was to make not only the rank and file of people under- 
stand the necessity for those vast delegations of power entering into 
every nook and cranny of their lives, but believe in the justice and 
fairness of the administration of that great authority by those agencies, 
to understand them, to know what they are doing, as well as why 
they are so necessary. 

_ That involves all the processes of administration and law, and it 
involves primarily the release of information from the files of those 
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agencies and executive departments to which, perforce, this authority 
must be delegated. 

And so I believe, as a citizen, that this committee has undertaken 
a most important task. 

It is a part of the yet greater task of improving, perfecting, the 
entire administrative processes of Government. The people must not 
be permitted to lose confidence and interest—or interest either in 
the administration or the making of law, because they do make law 
in those agencies. The agencies must know that they do not operate 
in a vacuum. The people must know that the agencies are under a 
control and supervision exercised by their elected representatives in 
Congress which created the agencies. 

And the people must realize that Congress not only has a right 
to be informed, as Dr. Schwartz stated, but is kept informed of all 
their activities in the administration of these laws which today affect 
more intimately and more definitely a far greater number of citizens 
than our other general laws affected in the days before all of this 
became necessary and essential to our Government. 

Thank you very much, gentlemen. 

Mr. Moss. Thank you, Mr. Gage. The committee now will recess. 

Mr. Dawson. May I ask a question ? 

Mr. Moss. Mr. Dawson, you have a question ? 

Mr. Dawson. A particular request ? 

Mr. Moss. Certainly. 

Mr. Dawson. Will you make that document that you had before 
you and referred to, a part of your record ? 

Mr. Gace. I will. The document is: Governmental Privilege 
Against Disclosure of Official Information—Federal Cases. I also 


request that the answers to your questions, prepared under my super- 
vision by the research men in my office and which have been revised, be 
made a part of this record. 

Mr. Moss. The documents will be made a part of the record. 

(The answers referred to follow and the annotation is included in 
exhibits I and IV in the appendix.) 


STATEMENT OF JOHN B. GAGE, ATTORNEY, KANsaAs City, Mo, 


ANSWERING QUESTIONS SUBMITTED BY SUBCOMMITTEE 


At your request, the suggested questions to be considered by members of 
the legal panel have been reviewed. The questions are set out below, and, as 
you suggested, they are followed by comments. Where case authority is avail- 
able in support of the comment, it has been cited. Otherwise the remarks rep- 
resent either personal opinion or a pro and con approach. 

5 U.S. C. A. 22: 

Section 22 of chapter 1 of Title 5, Executive Departments and Government 
Officers and Employees of the United States Code reads as follows: 

“22. Departmental regulations. The head of each department is authorized 
to prescribe regulations, not inconsistent with law, for the government of his 
department, the conduct of its officers and clerks, the distribution and perform- 
ance of its business, and the custody, use, and preservation of the records, papers, 
and property appertaining to it.” 

The foregoing section was taken from R. S. section 161 and dates back to 
June 8, 1872. 

1. What is the proper interpretation of this statute with respect to access to 
records for public inspection? 

To appropriate congressional committees? 

(a) Is it merely a housekeeping statute which has nothing to do with with- 
holding information? 

(b) Does it specifically confer discretion to withhold information? 
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(c) If there is no other statute or executive order specifically granting the 
right to withhold information, does this statute contain the necessary authority 
for the unlimited use of discretion to deny access to records. 

It would be idle to say that the foregoing statute is merely a housekeeping 
statute in light of the interpretation placed on it by the Supreme Court of the 
United States. Beginning with the leading case of Boske v. Comingore ( (1900) 
177 U. S. 459, 20 S. Ct. 701, 44 L. Ed. 846), down to the more recent case of 
United States ex rel Touhy v. Ragen ( (1951): 340 U. S. 462, 71 S. Ct. 416, 95 L. Ed. 
417, the United States Supreme Court has recognized this statute as the basis 
for regulations prohibiting the disclosure of information in the files of various 
governmental agencies. Needless to say, in its present writing such an inter- 
pretation required a rather broad construction of the language of the statute. 
It can hardly be said to specifically authorize the withholding of information 
unless such a meaning is construed from the words “the custody, use and pres- 
ervation of records, papers and property.” It is, however, well settled by the 
highest judicial authority that such words do encompass “withholding” infor- 
mation. 

The statute having been so interpreted, it follows that some discretion is 
invested in the head of each department to exercise discretion in determining 
what information shall be divulged and what shall be withheld. The statute 
prescribes that regulations, not inconsistent with law, may be promulgated by 
the department heads, It would logically follow that so long as the department 
head remains within constitutional and statutory limitations he is free to exer- 
cise his discretion. 

In light of the Supreme Court interpretation of the statute, it would appear 
that the statute itself is sufficient authority to support regulations with refer- 
ence to withholding information. It is interesting to note, however, that in the 
case of In re Hirsch ((1896) 74 F. 928), the Court noted that the claim of 
privilege to withhold certain internal revenue returns was not supported by 
formal regulations, but only by informal letters from the Commissioner of 
Internal Revenue. It would seem to follow from this decision, if it is still the 
law, that formal regulations under these statutes must be promulgated to 
support a denial of disclosure in a judicial proceeding. 

It should be made clear that the foreging comments have been based upon 
cases in which government agencies have claimed. the privilege of nondisclosure 
when their records have been sought to be subpenaed in a judicial proceeding. 
The remarks are not meant to imply that the information is necessarily un- 
available to appropriate congressional committees where it is sought by sub- 
pena. The argument can be made, and is made in the print of the Committee 
on Government Operations in the file, that the cases upholdling the govern- 
mental privilege to withhold information all rest on statutory authority au- 
thorizing the privilege. As stated in the report, the cases seem to indicate 
that the source of power to withhold the information in a Federal agency is 
the law enacted by Congress. It should follow that Congress itself should 
not be handicapped in its functions by such law. Certainly it could not be 
said that Congress in enacting the statutes intended that they should apply 
to Congress itself. Therefore if agencies under the executive branch of the 
Government may refuse to divulge information to proper congressional com- 
mittees, such refusal must rest on a constitutional rather than a statutory 
basis. There is no judicial decision in point on this problem. The question 
appears to be basically one of constitutional philosophy. It will be noted in 
the memorandum of Attorney General Brownell to the President in May 1954, 
relative to the right of the President to withhold information from Congress, 
that the Attorney General cited in support of his argument for withholding 
the numerous instances where courts had been unable to obtain information 
or papers from the executive branch of the Government. This argument seems 
fallacious for several reasons. 

First, the right to withhold the information in a judicial proceeding is based 
upon statute. Only an absurd construction of 5 U. 8. C. A. 22 would hold 
that it supports such a privilege where it is Congress seeking the informa- 
tion. 

Second, the Attorney General apparently ignored the decisions denying gov- 
ernmental agencies the privilege of nondisclosure where the agency itself was 
a party litigant. It has been held that where suit is brought by an agency of 
the Government, the institution of the proceeding constitutes a waiver of the 
privilege of nondisclosure. The same reasoning has been applied where the 
Government has granted its consent to be sued. In short, there seems little 
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logical basis for the analogy that since an executive department may with- 
hold information under an evidentiary rule of privilege in a judicial proceed- 
ing that it may likewise withhold information from a proper congressional 
inquiry. To state that Congress may not obtain information from departments 
of the executive branch because of the constitutional separation of powers is 
to expand that doctrine and implement it far beyond anything that has been 
done in the past. 

The long line of Supreme Court decisions approving delegation of legislative, 
judicial, and sometimes executive power to the same agency, would, by analogy, 
be swept into the discard. 

Referring again to the memorandum of Attorney General Brownell to the 
President in May of 1954, it will be noted that the Attorney Geenral implies 
that the unrestricted right of Congress to obtain such information would impose 
upon the executive branch the “unrestrained will” of Congress. Such an im- 
plication seems, on the one hand, to ignore the constitutional system of checks 
and balances and, on the other hand, to impliedly advocate three wholly inde- 
pendent governmental branches each going its own way. Stated otherwise, the 
argument of the Attorney General seems to ignore the right of the President to 
exercise the veto power when he deemed Congress to have used the information 
to reach an improper legislative result. It should not be assumed that the basis 
of Mr. Brownell’s opinion is a belief that Congress is not sufficiently responsible 
to receive such information without prejudice to the public interest. Such a 
belief would be evidence of lack of faith in the stature of the country’s elected 
officials. True, there is much information in the files of the various executive 
departments which should not be discussed on the Floors of Congress, but cer- 
tainly where the information is sought by an appropriate congressional com- 
mittee for proper purposes, a refusal to divulge the information constitutes 
a reflection upon congressional integrity. The extent of the efforts of the 
framers of the Constitution to create the system of checks and balances indicates 
their intent that all branches of the Government should be on an equal plane. 

This comment should be understood to deal with congressional power, not 
the exercise of such power. If Congress should enact legislation to control the 
procedure of congressional investigating committees, it would, in my opinion, 
be unwise, to mandatorily require disclosure of information gathered by federal 
agencies in matters involving criminal offenses during the investigative stages 
and prior to filing of charges based on such information. 

2. Does this statute apply only to executive departments, or does it include 
other agencies and commissions, such as the independent regulatory agencies? 

From a legal standpoint, the answer to the question would appear to be no. 
The statufe falls under the tile described “executive departments and govern- 
ment officers and employees.” Section 1 of chapter 1 of that title provides 
that the chapter shall apply to 10 named departments all of which are executive 
departments in name, and, in function, except as Congress may have delegated 
to some of them legislative or judicial functions. Section 2 provides that 
when the word “department” is used alone in the chapter it shall mean one of 
the executive departments enumerated in section 1. Clearly when the words 
“head of each department” are used in section 22 they refer only to departments 
under the executive branch of the Government. Such agency and commissions 
created by Congress and not within 1 of the 10 enumerated executive depart- 
ments are not within the scope of this statute. It should be mentioned that 
the appeal of the United States Securities and Exchange Commission and 
William H. Timbers (1955) 6 Cir. 226 F. 2d 501, involved the refusal of the 
general counsel of the SEC to disclose records of that Commission in a judicial 
proceeding. The regulations upon which he based his refusal were based upon 
the Securities Exchange Act and not upon 5 U. 8. C. A. 22. The result, however, 
was the same. The Court said: 

“We find no logic in the argument of the attorneys for appellees that there 
is any material difference in principle here in view of the circumstances that in 
the Touhy and Boske cases the regulations involved were promulgated by heads 
of departments of Cabinet rank, while in the instant case the regulation was 
promulgated by an important administrative agency created by act of Congress 
and invested by the act with rule making powers.” 

In my opinion, while this statement is technically correct, it may be very 
misleading. “Rule-making” as used in this context, whether engaged in by an 
executive department or an independent agency is legislative in character. The 
difference, if any, in law should arise as a result of a difference in function 
rather than a difference in the identity or character of the administering agency. 
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I shall refer to this general subject later in statements in discussing the character 
of remedial legislation. 

8. If heads of departments do not have unlimited authority to withhold 
information or deny access to records, what amendment of this section would 
you suggest to insure availability of information which they have no right to 
withhold and which will insure the people’s right to know ? 

Initially it should be stated that a distinction seems proper in the type of 
information which is contained in Government files. The governmental privilege 
with respect to state secret (i. e., confidential information bearing on military, 
diplomatic, and similar matters) is a privilege recognized at common law and 
has its roots in early history. Whatever legislation may be enacted relative to 
the disclosure of routine information, it must stop short of jeopardizing the 
national security by compelling disclosure of state secrets. The real problem 
arises in determining what is a state secret. Historically the executive has been 
vested with the power of making this determination. Practical expediency seems 
to make this the only answer. The ideal result would be one which would require 
the department claiming privilege to make more than a naked claim and less 
than complete disclosure to justify the claim. 

In the case of routine Government information where the very safety and 
well-being of the Nation is not so involved, it would seem reasonable to place 
the burden of showing the justifiability of a claim of privilege on the department 
or agency claiming it. A mere regulation without proof of its necessity under 
the particular circumstances should not constitute a legal basis for withholding 
information. To facilitate uniformity in the interpretation of such a statute, it 
seems reasonable that Congress should provide standards for measuring the 
extent to which information may be withheld. The drafting of such standards 
will undoubtedly require the utmost of ingenuity, but without such standards 
“censorship” of public information will unquestionably continue. Another ap- 
proach to the problem and one which I shall later suggest is a basis for legisla- 
tion—an act stating in general terms the basic factors which should control; 
require each agency to prepare implementing rules and regulations in harmony 
therewith and within a given time submit such rules and regulations to Congress 
for approval or disapproval or modification; and providing that such rules and 
regulations shall take effect and become controlling when approved or amended 
by Congress. This approach would recognize the varied factual situations in- 
volved as between agencies and between the different classification of materials 
subject to disclosure. It would be substantially similar, although not identical, 
with the approach used in connection with the formulation, approval, and adop- 
tion by the Supreme Court of the Federal Rules of Civil and Criminal Procedure. 

Another approach which could be taken in determining what information must 
be disclosed and what need not be, is that of the use for which the information 
is sought and will be used. Basically the whole problem boils down to one of 
balancing the equities of disclosure against nondisclosure. The present statute 
makes no effort to reach such a balance and has, in effect, been interpreted to au- 
thorize wholly arbitrary standards. Experience has shown that these standards 
adopted by the department heads have often times been inequitable and unrea- 
sonable. It follows, therefore, that Congress should seek to establish the 
standards itself. 

5 U.S. C. 1002 (c): 

The text of this section is, of course, a part of the Administrative Procedure Act 
and reads in full, including sections (a) and (b), as follows: 

“Sec. 1002. Publication of information, rules, opinions, orders, and public 
records. 

“Except to the extent that there is involved (1) any function of the United 
States requiring secrecy in the public interest or (2) any matter relating solely 
to the internal management of an agency— 

“(a) Every agency shall separately state and currently publish in the Fed- 
eral Register (1) descriptions of its central and field organization including 
delegations by the agency of final authority and the established places at which, 
and methods whereby, the public may secure information or make submittals 
or requests ; (2) statements of the general course and method by which its func- 
tions are channeled and determined, including the nature and requirements of 
all formal or informal procedures available as well as forms and instructions as 
to the scope and contents of all papers, reports, or examinations; and (3) sub- 
Stantive rules adopted as authorized by law and statements of general policy 
or interpretations formulated and adopted by the agency for the guidance of 
the public, but not rules addressed to and served upon named persons in accord- 
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ance with law. No person shall in any manner be required to resort to organi- 
zation or procedure not so published. 

“(b) Every agency shall publish, or, in accordance with published rule, make 
available to public inspection all final opinions or orders in the adjudication 
of cases (except those required for good cause to be held confidential and not 
cited as precedents) and all rules. 

“(c) Save as otherwise required by statute, matters of official record shall 
in acordance with published rule be made available to persons properly and 
directly concerned, except information held confidential for good cause found.” 

Note.—The committee’s inquiry is directed particularly to subparagraph (c) 
of the above statutory section. 

I. Does this section apply to all official records in the custody of an agency, 
or only to official records in administrative proceedings? 

The legislative history of this act was not fully available to the writer of this 
statement and there appears to have been no judicial interpretation of subsec- 
tion (c). The heading of section 1002 describes such records as “public records.” 
This would seem to contemplate all official records rather than merely official 
records in administrative proceedings. On the other hand, the introductory 
paragraph excepts from the operation of the section “any matter relating solely 
to the internal management of an agency * * *” The report on the Administra- 
tive Procedure Act by the House Committee on the Judiciary (House Report 
1980, May 3, 1946), notes that the act provides that agencies must issue as rules 
certain specified information as to their organization and procedure and, ap- 
parently referring to subsection (c) that the agency must also “make available 
other materials of administrative law.” This same House report notes that 
“The public information section is basic, because it requires agencies to take 
the initiative in informing the public.” Of particular importance is the follow- 
ing statement in the above cited House report contained in its summary of the 
substance of the bill, which statement is as follows: 

“The public-information provisions of section 3 are of the broadest applica- 
tion because, while some functions and some operations may not lend themselves 
to formal procedure, all administrative operations should as a matter of policy 
be disclosed to the public except as secrecy may obviously be required or only 
internal agency ‘housekeeping’ arrangements may be involved. (Sec. 3 referred 
to in the above quotation is the present sec. 1002.) 

In view of the committee’s clear statement that “all administrative opera- 
tions: should be disclosed to the public, and its feeling that the statute had 
been so drafted as to provide therefor in the section here under consideration, 
it would seem that the section should be given a broad and liberal construec- 
tion by the courts. But this has not happened in the case of the construction 
of other important sections of this act where a similar situation prevailed. 

II. What is an “official record”? Does that term refer only to records of 
official action taken by an agency? Or does it include information gathered by 
its staff, reports made to it pursuant to law, intermediate reports, and findings 
of its staff, and other matters on the subject un der consideration? 

The general answers to these questions are implicit in the discussion under 
question I above. By the express terms of section 1002’s introductory para- 
graph, an official record clearly cannot be “any matter relating solely to the 
internal management of an agency” since such matters are not for publication 
or release, because specifically excepted from the terms of the section. The 
term is surely broader than “records of official action taken by an agency” 
because subsection (b) of section 1002 requires publication or release of such 
official actions in the form of final opinions or orders in the adjudication of 
cases, aS well as all “rules.” It would seem therefore that the term “official 
record” goes beyond mere records of official action taken by an agency. Other- 
wise the inclusion of that term in subsection (c) would be largely superfluous. 
Attention is again directed to the statement of the House Committee on the 
Judiciary on the report cited under question I immediately above, to the 
effect that all administrative operations should, as a matter of policy, be dis- 
closed to the public. It will also be recalled that the committee pointed out 
that the public information provisions of this section are of the “broadest ap- 
plication.” This being so, and in the absence of a more authoritative delinea- 
tion of the matter, it would seem that information gathered by the staff of an 
agency, reports made to it pursuant to law, intermediate reports and findings 
of its staff, and other documentary information on the subject under consid- 
eration, would properly be subject to release under subsection (c) of section 
1002. Particularly would this be true in legislative proceedings on “rule-making” 





wTetenrwrnrweteeweweeateGUm~t Ue Se Ow 


3 
y 
y 


— 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES A477 


as defined in the act. Matters relating solely to the “internal management” 
of an agency could of course not be obtained because of the proviso of section 
1002. There would conceivably be some question as to whether intermediate 
reports and findings of the staff of an agency might properly be considered 
part of its internal management. The language is not too clear and should be 
clarified in the new Federal adminéstrative code as now proposed in pending 
legislation. 

III. Do the exemptions in this section confer any authority to withhold in- 
formation, or do they simply leave the law in the excepted areas unchanged, 
neither adding to nor subtracting from whatever authority, if any, an agency has 
to deny access to information covered by the exceptions? 

There appears to be no case authority on this point. The House committee 
reported cited in the discussion to the foregoing two questions, after stating the 
broad application of the public information provisions, adds: “Except as secrecy 
may be required or only internal agency ‘housekeeping’ arrangements may be 
involved.” In addition to the exceptions of any functions of the United States 
requiring secrecy in the public interest or matters relating solely to the internal 
management of an agency, subsection (c) of this section exempts matters re- 
quired to be withheld by statute as well as “information held confidential for 
good cause found.” There does seem to be, within the wording of the total 
section, ample basis for an argument on the part of the agencies that they are 
given authority to determine what information should be held confidential for 
good cause found. At best, the wording of the section is unclear on this point. 
If it had been intended to limit the agency’s right of refusal to only those 
matters already covered by statutory provisions, the drafters might well have 
stopped with the proviso “‘save as otherwise required by statute,” in subsection 
(¢c). 

IV. Does the exception of ‘“‘any function of the Government requiring secrecy in 
the public interest” create or recognize an administrative discretion to withhold 
anything the agency believes it would be contrary to the public interest to 
disclose? 

Any answer to this question must necessarily be speculative in view of the 
total absence of legal authority on this point. The statutory section does not 
in its terms delineate the persons or agency which is to determine which functions 
of the Government require secrecy in the public interest. Certainly in the case of 
the independent regulatory agencies Congress would have the right to spell out 
the extent of this discretion to withhold matters which the agency believes to 
be contrary to the public interest, and Congress could probably do so as well in 
the case of purely executive agencies. (See the discussion under the heading 
5 U. S. C. 22, above, in this memo.) Until Congress takes such action, however, 
the wording of section 1002 leaves the matter undetermined and the agencies 
can make a very strong argument that someone must make the determination 
under this section and that the section seems to leave the determination up to 
them. Under the impact of the Hoover Commission report, and that of its task 
force on legal services and procedures, with much of which I agree and with 
some of which I disagree, legislation is now before Congress which would 
entirely reframe and rewrite the Administrative Procedure Act, strengthening it 
and broadening it in many respects. Proposals to amend and clarify this section 
should be considered in connection with this pending legislation. 

V. Who are persons “properly and directly concerned?” Is this category 
limited to persons who are parties to agency proceedings or are directly affected 
thereby? Or does it include members of the general public and the press? 

By using the term “persons properly and directly concerned,” the drafters of 
this section did exhibit an intention not to release such information to members 
of the general public and the press. A person directly concerned, at least as 
such language would be viewed in connection with litigation, would be a person 
who had an interest, actual and existing, which he sought to protect or assert. 
However, this wording seems to be somewhat in derogation of the expressed 
purpose of this section as a medium for public information, according to the 
quotations from the House committee on the Judiciary report discussed under 
the various questions preceding this one. It may well be, however, that the 
“public information” sought was dissemination of information as to the rules 
of procedure and final opinions and orders of administrative agencies. The Ad- 
ministrative Procedure Act, after all, was designed to bring order out of the 
preexisting chaos in administrative procedures adopted by the many Govern- 
ment agencies which had mushroomed over a period of years. The principal 
“public information” objective was to make sure that persons understood the 
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various administrative procedures, where in the past they had been largely 
obscure. In the report of the House committee on the Judiciary concerning the 
Administrative Procedure Act, the committee pointed out that the bill “affords 
private parties a means of knowing what their rights are and how they may 
protect them, while administrators are given a simple framework on which 
to base such operations are subject to tie provisions of the bill.” Thus it 
would seem that at least the principal informational objective in the minds 
of the drafters of this legislation was to assure full disclosure to those “private 
parties” as opposed to members of the public and the process, who would ac- 
tually make use of the administrative procedures. However, in an overabund- 
ance of zeal in releasing information, it should not be forgotten that the in- 
terests of very “private parties” should not be overlooked and their rights and 
interests in current administrative hearings should be adequately protected. 
I certainly see every reason what the press and all agencies for the dissemination 
of public information should be kept fully advised of everything that goes on 
both before and behind the secenes in legislative or so-called institutional type 
proceedings. These determinations affect every member of great classes of 
persons and are not confined in their application to named persons. A some- 
what different and more restrictive rule as to disclosure might be applied in 
adjudication proceedings affecting only named defendants or respondents. 

VI. What is the scope of the exception of matters relating solely to the in- 
ternal management of the agency? Does this cover such matters as personnel 
records, working papers, intraagency communications, etc.? Is this exception 
so sweeping a delegation of authority that it enables an agency to practically 
withhold any information it decides should not be available to the public? 
Should the internal management records referred to be listed and/or itemized 
in order to clarify intent? 

A considerable body of technical knowledge has been accumulated in recent 
years concerning that aspect of Government and business known as “manage- 
ment.” It covers a relatively narrow and well-defined field. Surely recourse 
to this body of information would indicate standards for delineating those 
matters which dealt solely with internal management or, if necessary, such 
standards could be written into the law or appropriate regulations. This ex- 
ception is not a “sweeping delegation of authority” if the term “management,” 
properly so-called, is used as the test. It may well be that the agencies have 
utilized the delegation, if it is a delegation, so as to wrongfully withhold in- 
formation. The best practical solution might be to follow the suggestion im- 
plicit in the last question above the list or itemize the internal management 
records in order to clarify intent. It would seem that personnel records and, 
to the extent that they dealt with internal management, working papers and 
intraagency communications, might be included under such a list. However, 
even if such a list were formulated care would have to be taken to prevent 
classification under such management headings by the agencies of information 
which they did not desire to release. Presumably the classification would still 
have to be made by the agencies themselves and a great deal of ground could 
be covered under the headings “working papers and intraageney communica- 
tions.” <A carefully worded list, would probably be a desirable step, in spite 
of the limits of semantics, since it would act as a guide and preventative meas- 
ure, as well as a rule of reference for “watch dog” committees. This considera- 
tion again indicates how practical it must be to require each agency under a 
time deadline to submit detailed rules and regulations to Congress for its econ- 
sideration and approval. 

VII. Should the phrase in this section “except information held confidential 
for good cause found,” be modified? Should the determination under this clause 
rest solely in the agency? 

The first part of this question is covered to a large extent in the discussion 
under question 3 above. The section does not state who is to hold the information 
confidential, leaving it open for the agencies to present a strong argument that 
they, and only they, can make the determination under one section. To the extent 
that it is found desirable for Congress to spell out the situations under which 
information should be held confidential for a good cause found, or the circum- 
stances under which Congress could get such information in spite of such 
determination, this situation should be modified. 

The question whether the determination should rest solely in the agency 
is purely a policy question, and depends upon the weighing of the national 
interest in protecting vital information, and the equally important national 
interest in having an informed electorate and an informed Congress. A discussion 
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of the relative weight of each of these considerations, and the manner in which 
the problems should be resolved, is beyond the scope of this statement. It points 
to the need of detailed and specific rules governing classification observance of 
which is required by law. 

VIII. The Attorney General has refused to give legal advice or opinions to 
the Congress and its committees. The Attorney General is the chief legal officer 
for the Executive branch. The independent regulatory agencies and commissions 
are creatures of Congress. Is it advisable to establish at this time an administra- 
tive procedures section in the Department of Justice? Or should the Congress 
establish a special body or court similar to the Tax Court now in the Executive 
branch? 

This is a matter which has been given a good deal of consideration in the 
section of administrative law of the American Bar Association. It is anomalous, 
to say the least, that the Attorney General does give advice and issue opinions 
to the independent Federal agencies which are creatures of Congress and its 
legislative arms in respect to vast segments of industry and commerce, and yet 
refuses to express legal opinions to Congress itself. But I have some doubt, as 
to whether Congress wants, needs, or should have the legal advice and opinion 
of the Attorney General to guide its deliberations. The American Bar Association 
is supporting pending legislation now before Congress to establish in the House 
a committee on administrative law. Such a committee, well organized and having 
sufficient authority, could well do much to improve legislation in the whole field 
of Federal administration. I shall not detail here the arguments for the 
establishment of such a committee. Your staff has well pointed out to this sub- 
committee how haphazard and ill-considered have been some of the provisions 
relative to administrative procedure including disclosure—or primarily now— 
disclosure—of public information in much of the important specific legislation 
enacted by Congress. A congressional committee on administrative procedure 
could make it its business to see that this situation—due almost entirely to 
oversight—and the impact of other pressing consideration of substantive provi- 
sions—was rectified. 

The new Administrative Court proposed in the new Federal administra- 
tive code could be endowed with some responsibility in this field. 

President’s letter to Secretary of Defense dated May 17, 1954. 

5. Does the President have a constitutional prerogative to withhold any 
information when he believes disclosure would be contrary to the public 
interests? 

The answer to this question, insofar as legal precedent is concerned, must 
be an unqualified no. A review of the pertinent case law reveals that there 
are no legal authorities supporting this proposition. And it must be remem- 
bered that ours is a government of law. However, it must be noted that the 
Attorney General (the chief legal officer for the executive branch) has con- 
sistently maintained that the President does in fact have such a prerogative. 
The various attorneys general have either not been able to cite precedent for 
their opinions or have cited cases which do not bear them out. As a matter 
of fact, as indicated on page 16 of the pamphlet “The Right of Congress to 
Obtain Information from the Executive and from Other Agencies of the Federal 
Government,” printed for the Committee on Government Operations of the 
House of Representatives, it is pointed out that one of the early opinions of 
the attorney general on the subject “specifically contains the statement that 
the Attorney General is unable to find any American judicial precedent on the 
subject.” This subject is adequately covered in part 3 of the above named 
pamphlet, which is attached to this memorandum. The conclusion of the com- 
pilers of the above-named pamphlet, as given on page 25 thereof, is that: 

“Refusals by the President and heads of departments to furnish information 
to the Congress are not constitutional law. They represent a mere naked claim 
of privilege. The judiciary has never specifically ruled on the direct problem 
involved in a refusal by federal agencies to furnish information to the Congress.” 

Nevertheless, the Attorney General has as recently as June 15, 1955, in an 
opinion to the President, stated—page 11 of our copy of the opinion, which is 
attached with this memo—that it was a: 

“Fundamental practice and precedent of our Government that there is dis- 
cretion in the executive branch to withhold confidential papers.” 

It will be noted that no citation of “precedent” was ventured by the Attor- 
ney General in support of this statement. 

6. If not, what is the basis and scope of his authority bearing in mind Article 
TT, section 3, of the Constitution? 
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(a) May he refuse information to Congress on the ground that in a particu- 
lar case the object of the inquiry is beyond the legislative competence of 
Congress? 

(b) Can heads of departments and subordinate officials in the Executive 
Branch be compelled to disclose information which the President, as Chief 
Executive Officer, might have the power to withhold? 

(c) If information may be withheld only on the authority of the President, 
how must that authority be manifested? By Executive Order? By written 
instructions to a particular officer? By instructions communicated orally or 
in writing by a member of his staff? By announcement of a general policy? 

(d) To what extent, if at all, do the independent regulatory agencies have a 
right or duty to withhold information in accordance with orders, directives, or 
policies announced by the President? 

Article II, Section 3 of the Constitution provides as follows: 

“He shall from time to time give to the Congress information on the state of 
the union, and recommend to their considerations such measures as he shall 
judge necessary and expedient; he may, on extraordinary occasions, convene 
both houses, or either of them, and in case of disagreement between them, with 
respect to the time of adjournment, he may adjourn them to such time as he 
shall think proper; he receives ambassadors and other public ministers, he shall 
take care that the laws be faithfully executed, and shall commission all the 
the officers of the United States.” (Emphasis supplied.) 

The answer to the principal question posed above seems to be that the only 
“authority” assumed by the President in this regard is the repeated refusals 
of previous Presidents, on the basis of opinions of previous Attorneys General, 
to produce information desired by Congress or the courts. A good example of 
this reasoning is 40 Opinions Attorney General 45 (1941), concerning a request 
from the House Committee on Naval Affairs for certain Federal Bureau of In- 
vestigation reports. 

The Attorney General advised that by direction of the President he was re- 
stating the position of the office of the Attorney General that such information 
could be refused within the discretion of the executive. As authority the At- 
torney General cited numerous refusals of previous Presidents to acquiesce in 
requests from Congress for requested information. The Attorney General did 
cite also Article II, Section III of the Constitution requiring the President to 
“take care that the laws be faithfully executed”. 

However, the wording of this constitutional clause does not clearly spell out 
the right on the part of the president to withhold such information. 

The answer to sub-question (a) is the fact that nowhere is the Chief Executive 
given the right in the Constitution to define the scope of inquiry within the 
legislative competence of Congress. Such an executive (Marbury v. Madison) 
approach has not yet become a part of the body of our law. 

Returning parenthetically to the principal question, it should be recalled Chief 
Justice Marshall in the celebrated Aaron Burr trial at Richmond, Virginia, in 
1807 sustained an application for a subpoena duces tecum directed against the 
President. 

The answer to subquestion (b) is covered in part under the discussion of 5 
U. S. C. 22 at the beginning of this statement, and in the attached photostatic 
copy of the annotation from 95 Lawyers Edition. Throughout the series of 
cases of Ex parte Sackett, 74 F. 2d 922 (935), Touhy v. Ragen (340 U. 8S. 462 
(1950)), U. S. v. Reynolds (345 U. S. 1 (1952)), and Appeal of Securities and 
Exchange Commission and William H. Timbers, No. 12503, 226 F. 2d 501 
(1955) the courts, although recognizing the rights generally of subordinates to 
withhold information pursuant to directions of superiors pursuant to 5 U. 8. C. 
22, have consistently reserved their right to rule on the question whether a head 
of a department may on his own personal initiative withhold information. Pre- 
sumably, the same situation obtains as to heads of departments as that in the 
ease of the President, namely, there is no constitutional authority for refusal. 
It is my opinion, however, that the courts, if the question was brought directly 
on issue would not countenance fishing expeditions directed toward the pro- 
duction of confidential matters not closely connected with official action. 

In answer to subquestion (c) it should be noted that there is no apparent 
constitutional authority for the President to withhold information. However, 
if such authority were established, either by specific legislation or acquiescence, 
some method should be adopted which would clearly delineate the nature of the 
information being withheld so as to restrict or withhold only that information 
deemed absolutely personal and confidential. 





~w*t 


"Ss 


i ee Mio! oe | 


e wee 2S ee Oe 





INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 48] 


With regard to subquestion (d), the qusetion of the relationship to the 
executive of the independent regulatory agencies is covered in the discussion 
under question 2 under the heading “5 U. S. C. 22” and to a lesser extent under 
question 4 under the last part of this memorandum dealing with Executive 
Order 10501, and in the pamphlet “The Rights of Congress to Obtain Informa- 
tion From the Executive and From Other Agencies of the Federal Government,” 
attached to this statement. 


18 U. S. C. 1905 


The text of this section reads as follows: 

“Whoever, being an officer or employee of the United States or of any de- 
partment or agency thereof, publishes, divulges, discloses, or makes known in 
any Inanner or to any extent not authorized by law any information coming 
to him in the course of his employment or official duties or by reason of any 
examination or investigation made by, or return, report or record made to or 
filed with, such department or agency or officer or employee thereof, which in- 
formation concerns or relates to the trade secrets, processes, operations, style of 
work, or apparatus, or to the identity, confidential statistical data, amount or 
source of any income, profits, losses, or expenditures of any person, firm, partner- 
ship, corporation, or association; or permits any income return or copy thereof 
or any book containing any abstract or particulars thereof to be seen or ex- 
amined by any person except as provided by law; shall be fined not more than 
$1,000 or imprisoned not more than one year, or both; and shall be removed 
from office or employment.” 

1. Is this statute a barrier to the free flow of government information to the 
public, to individual members of Congress and to appropriate congressional 
committees ? 

The available material does not disclose sufficient information upon which 
to base an answer to this question. The section appears to be designed to 
protect individuals, firms, and corporations from unnecessary disclosures which 
would harm them in their business operations. However, this statute may in 
actual practice be working as a “barrier” to the free flow of government infor- 
mation. Some such legislation as this seems to be necessary in order to protect 
such legitimate interests, as directed in the discussion in answer to the question 
under number 8 under the general heading 5 U. S. C. 1002 (c) supra. No 
reasonable person denies that Congress in its zeal to obtain legitimate infor- 
mation should not upset safeguards designed to protect legitimate interests and 
designed to forestall inquisitorial action. 

2. What is the meaning of the phrase “not authorized by law’? Is a sub- 
poena issued by an appropriate Congressional Committee sufficient authority 
to protect an officer or an employee of the Government if he disclosed informa- 
tion to the committee? 

In an opinion of the Attorney General, 41 O. P. S. Atty. Gen. 1953, it was 
stated that authority to liquidate assets of the Reconstruction Finance Corpo- 
ration conferred by the Reconstruction Finance Act included implied authority 
to disclose financial information regarding borrowers if this was necessary for 
efficient and economical liquidation, and that in the event of such a determina- 
tion, the disclosure would be “authorized by law.’ This.appears to be the only 
authority on this point. 

Although a subpoena is a part of legal process, it is not a part of the sub- 
stantive law. The context of the statutory section would seem to indicate that 
it was such substantive law or a determination made as specified by substantive 
law that was intended. 

Congress could, no doubt, enact comprehensive legislation which would sup- 
ply the substantive “authorization” by law, and making such information sub- 
ject to subpoena. This is true, because all of the restrictions on release of 
information, insofar as a search of the authorities discloses, are based upon 
ultimate statutory authority enacted by, and subject to change by Congress. 

3. If an appropriate committee of Congress has the same subpoena powers 
granted by statute to an agency and thereby can obtain the same information 
by such procedure, can an official or an employee then deny such information 
to the congressional committee? 

Isn’t the agency or department by denying such information to an appro- 
priate congressional committee possibly placed in a position of protecting a wrong- 
doer and also preventing Congress from enacting corrective legislation? Isn’t 
there ® possibility of duplication of effort in obtaining such information by the 
agency or department and by Congress with a resultant increase in cost to the 
taxpayer? 
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It is assumed that the first question above is in contemplation of 18 U. 8. C. 
1905, and if so, it would seem that on the basis of the discussion under question 
2 above, Congress could, in fact, enact such legislation by virtue of which an 
official or employee could not then deny such information because it would 
then be “authorized by law.” It is realized that such legislation may already 
have been passed by Congress with the result that the officials or employees 
still refused to release such information. 

However, such refusal does not seem to comport with the law as it now stands. 
Whether Congress is charged with the duty of punishing wrongdoers is open 
to question as a general and sweeping proposition, however there is definitely 
the possibility of duplication of effort in obtaining such information and the 
result would undoubtedly be an increase in cost to the taxpayers. If adequate 
safeguards to individuals, firms, and corporations could be assured, and the 
congressional inquiry could be limited to the legitimate activity of preparing 
legislation, a new and well-considered statute would seem to be well advised. 

4. Is this statute too broad? Does it permit withholding of information 
which should be made available to the public? 

This again, is a policy question requiring extensive study of the practical 
workings of this law, which information is not available at the present writing. 

Knowing the general disposition and attitude of public employees, I be- 
lieve the statute is too broad in the light of the statutory sections presently in 
force relating to authorized withholding of information. 

The items covered by this statute do not seem to be too broad in scope, in 
view of the protective purpose of the statute. 


EXECUTIVE ORDER 10501 


Attention is enlled to the fact that section 2 of Executive Order 10501 limits 
authority to classify defense information (as Top Secret, Secret, or Confidential) 
under the order to “departments and agencies of the Executive Branch.” Simi- 
larly, Section 7 (b) prohibits dissemination of classified defense information out- 
side the executive branch except as authorized by the head of the disseminat- 
ing department or agency, even where the proposed recipient of such informa- 
tion may have been solely or partly responsible for its production. 

1. Is an Executive Order the best method of providing for “Safeguarding 
Official Information in the Interests of the Defense of the United States” or 
should Congress enact statutory authority to accomplish this purpose? 

The part of this question within quotes is the official heading given to Dxecu- 
tive Order No. 10501. An Executive order is admittedly an efficacious way of 
providing for safeguarding official information, per se. 

However, whether or not it is the “best” method is open to question. As 
pointed out above, Executive Order 10501 places both the authority to classify 
defense information and the authority to disseminate such information directly 
in the hands of the executive “branch” of the Government. Such lodging of 
ultimate authority in the executive branch has admittedly had the effect of 
preventing congressional committees from obtaining classified defense informa- 
tion which, it was asserted, was needed by such committees for enabling them to 
formulate necessary legislation. 

However, the separation of powers contemplated by the Constitution is not 
absolute. None of the three so-called “branches” of the Government operate 
in a vacuum. 

As stated in the committee print of the pamphlet “The Right of Congress 
to Obtain Information from the Executive and from Other Agencies of the 
Federal Government,” printed for the use of the Committee on Government 
Operations (also attached to this memorandum), in the fifth full paragraph 
on page two thereof, “The separation of powers involves cooperation between 
the Legislative, Executive and Judicial branches. After all this is how our 
Government operates. This cooperation is shaped or influenced by an adjust- 
ment or accommodation of powers and actions between the branches.” 

There is thus presented a conflict between the somewhat static policy expressed 
in Executive Order 10501 of protecting the status quo insofar as it is represented 
in our total body of military, technological, and diplomatic information, and 
the dynamic needs of the Congress to look ahead as best it can and legislate for 
the future on the basis of what it considers to be the best information possibly 
obtainable. If this desirable information could be obtained by Congress in a 
more efficacious manner under specific statutory authority, without at the same 
time sacrificing equally legitimate defense interests, it might well be that an 
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Executive order is not the “Best” method of providing for safeguarding official 
information and that congressionally enacted statutory authority is desirable. 

It is pertinent to note that on May 13, 1948, the House of Representatives 
adopted House Joint Resolution 342 under which executive agencies would have 
been required to furnish information to the Congress whenever a majority of 
votes of the members of any committee of Congress requested them so to do. 
The Senate did not act on this resolution. 

Il. Should Congress create any administrative or judicial procedure to insure 
timely review of classification and removal or downgrading of classification 
where appropriate? 

It would seem desirable, irrespective of the branch in which ultimate control 
of official information was lodged, to provide well considered procedure to 
insure timely review of classification and removal or downgrading of classi- 
fication where appropriate. 

The interest of the Republic in a well informed electorate demands it. This 
interest is specifically recognized in Executive Order No. 10501, the first para- 
graph of which states: 

“Whereas it is essential that the citizens of the United States be informed 
concerning the activities of their Government * * *. 


Section 4 of Executive Order No. 10501 provides detailed procedures for de- 
classification, and downgrading of official information, and section 16 thereof 
purports to provide, according to the heading thereof, for “Review to Insure 
that Information Is Not Improperly Withheld Hereunder.” Any congressionally 
enacted system of protecting official information should, it would seem include 
provisions of similar import. 

IIfl. Is it possible to provide any legal remedy for abuse of classification 
authority or for failure to review and remove security classification where 
appropriate? Ifso, what form of relief do you suggest? 

Dxecutive Order 10501 does not appear to provide within its terms for legal 
sanctions for abuse of classification authority or for failure to declassify. 

As indicated supra, section 16 does provide for review by a staff member 
designated by the President who is to “receive, consider and take action upon, 
suggestions or complaints from nongovernmental sources relating to the opera- 
tion of this order.” Decisions whether to classify or to declassify are obviously 
fraught with complicated questions necessitating considerable latitude on the 
part of the classifying authority. However, to the extent that definite rules of 
conduct can be established with some precision, legal remedies could be made 
to hinge on the failure to abide thereby. Certainly, there would seem to be no 
excuse for failure to downgrade or declassify pursuant to instructions by the 
classifying authority as to automatic cut-off dates, after which the material will 
be considered to be downgraded or declassified. Similarly, the custodians of 
classified material could reasonably be expected to conduct a review of all such 
material in his possession after it had reached an arbitrary age, such as the 
five-year limitation set out in section 4 (d) of Executive Order 10501. 

A careful study would doubtless reveal similar clear-cut texts, the failure of 
adherence to which could be made the basis for legal liability. This would take 
care of a very substantial share of such classified information as it becomes 
ripe for downgrading or declassification, and more flexible tests could doubtless 
be devised to handle more difficult determinations. 

Once readily ascertainable standards, such as those outlined above, were 
established for determining the delict on the part of the custodian or reviewing 
officer, a survey of the various legal sanctions operating in personam would 
indicate those which would be most appropriate to the end here desired. A 
continuing review, augmented by spot checks, perhaps by a special division 
set up for such a purpose, would help to police such a system of legal penalties. 

Administrative or judicial review of such cases would probably require care- 
fully designed procedures to insure both protection to the individual or indi- 
viduals involved, as well as security insofar as the official information was 
concerned should the same prove to be not subject to declassification. 

IV. In your opinion, does the Executive Order apply to the independent regu- 
latory agencies and commissions? 

An excellent general discussion of this question is given in part II of the 
pamphlet “The Right of Congress to Obtain Information From the Executive and 
From Other Agencies of the Federal Government” printed for the Committee 
on Government Operations of the House of Representatives (copy attached to 
this memo). Legal authorities supporting this discussion are given in part 
III of the same pamphlet. The pamphlet does not cover the specific question 
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of the applicability of Executive Order 10501 to the independent regulatory 
agencies and commissions, but does deal with general refusals of executive de- 
partments to request for information by Congress, and by the judiciary, usually 
under the authority of 5 U. 8. C. Sec. 22, frequently referred to as the “house- 
keeping” statute. The discussion under part II of the pamphlet deals par- 
ticularly with whether the independent regulatory agencies are parts of and. 
subject to the authority of the executive branch. The writers of the pamphlet 
conclude on page 6 thereof that: 

“As regards availability of Government information the nature of the inde- 
pendent regulatory commission has not figured in court opinions except that 
. . . the courts have drawn no distinction between independent regulatory com- 
missions and executive agencies, holding that both operate on the basis of 
statutory authority. Therefore, in the field of information the relationship 
of the independent regulatory commission to the President is an untested one.’” 

It seems clear, however, that on the basis of the Humphrey case, Rathbun v. 
U.S. (295 U.S. 602 (1935) ), that Congress can, if it chooses, limit the President's 
control over agencies which exercise quasi-legislative or quasi-judicial functions. 
In the Humphrey case, the Federal Trade Commission was the independent regu- 
latory agency involved. The court in that case made it plain that the Federal 
Trade Commission was a quasi-legislative and quasi-judicial body which was not 
subject to the authority of the President, at least insofar as his power of removal 
of commission members was concerned. Its implications no doubt extend much 
further than that insofar as the President’s control over independent regulatory 


bodies is concerned. 
The answer to the question posed above, therefore, would have to be that the 


Humphrey case raises severe doubts whether Executive Order 10501 applies to: 
the independent regulatory agencies and commissions. The specific matter, of 
course, has not actually been litigated before the Supreme Court. 


Mr. Moss. Do you have anything further? 

Mr. Dawson. No. 

Mr. Moss. The subcommittee will now recess until 2:00 o’clock at 
which time we will resume for the panel discussion. 

(Whereupon, at 12:27 p. m., the subcommittee adjourned to recon- 


vene at 2:00 p. m., the same day.) 
AFTERNOON SESSION 


(The subcommittee reconvened at 2 p. m., pursuant to recess.) 

Mr. Moss. The subcommittee will come to order. 

We will include in the record, at the request of Congressman Hoff- 
man, the document entitled “Memorandum on Proceedings Involving 
Contempt of Congress and Its Committees, United States Senate, 
January 6, 1948”; the House report on H. J. Resolution 342, dated 
March 22, 1948; and a pamphlet entitled “Congressional Power of 
Investigation. A Study Prepared At The Request Of Senator Wil- 
liam Langer, Chairman Of The Committee On The Judiciary, By 
The Legislative Reference Service Of The Library Of Congress 
Relative To Congressional Power Of Investigation.” 

(The memorandum referred to is Exhibit II in the appendix; the 
Legislative Reference Service study is Exhibit III in the appendix; 
and the report on House Joint Resolution 342 is included in exhibit 
I of part 2 of the subcommittee’s hearings—Civil Service Commis- 
sion, Post Office, Treasury, and Agriculture Departments—at p. 307.) 

Mr. Moss. Mr. Hoffman, have you some questions for the panel at 
this time? 

Mr. Horrman. Mr. Klagsbrunn, I noticed on the first page you 
state one problem you have made clear is the fact that “the law on 
this subject is far from clear.” Am I in error in thinking that the 
courts have consistently upheld the right of the committees of Con- 
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gress to be given information which has to do with the drafting of 
legislation or the need of legislation ? 


FURTHER STATEMENTS OF HANS A. KLAGSBRUNN, DR. HAROLD L. 
CROSS, PROF. BERNARD SCHWARTZ, AND JOHN B. GAGE 


Mr. Kuacssrunn. I did not mean that the courts had refused the 
right of Congress to information, but rather that the court cases are 
very few and on various specialized issues. They dealt not with con- 
gressional requests for information so much as the question of infor- 
mation in private litigation. There they have dealt with specific 
statutory provisions or the right to get information from particular 
subordinate officials so that there has always been a rather limited 
issue before the courts. 

Broad principles have been frequently quoted from those decisions 
and requoted, then, in subsequent opinions, and it is that growth far 
beyond what the cases have held or what the statutes were designed for 
that I was referring to. 

Mr. Horrman. It is clear enough, is it not, from the Dougherty 
case and from the Bryan case and several others that when a congres- 
sional committee asks for information in order to enable it to legislate 
efficiently the courts have upheld that right ? 

Mr. Kxiacssrunn. That right has been upheld, that is correct. 

Mr. Horrman. There is not much question about that ? 

Mr. Kiacsprunn. No. 

Mr. Horrman. Allright. But when a private party seeks informa- 
tion to aid, let us say, in litigation, then the courts have said it was not 
to.be made available, have they not? 

Mr. Kiagssrunn. They have in various cases. 

Mr. Horrman. The cases where they have said that the executive 
departments were not under obligation to furnish the information are 
those where the Department itself has been authorized by a statute to 
make rules and regulations and the rules and regulatons have been 
made, is that the situation ? 

Mr. Kiagssrunn. The Comingore case, for example. 

Mr. Horrman. There is not much confusion about that, is there, 
about those two propositions ? 

Mr. Kiagssrunn. No, that is correct. 

Mr. Horrman. On page 2 you state “It is easier, I believe, to say 
what the law should be.” Would you mind stating very briefly what 
you think it should be ? 

Mr. Kiacssrunn. I think I do it in the next sentence, Mr. Hoffman, 
namely “that information should be readily available’—speaking of 
the public—except upon a clear showing, a showing affirmatively and 
specifically either that withholding the information is essential, and 
I repeat the word “essential,” in the public interest or that the dis- 
closure would invade personal privacy or require the disclosure of 
proprietory information submitted to the Government. In short, 
what I am saying is there should be a clear presumption that informa- 
tion should be disclosed and only upon a very clear showing of the 
need for secrecy in and those limited circumstances should secrecy be 
maintained and permitted. 

_ Mr. Horrman. There are two areas as I understand it where there 
is the necessity for some rule or procedure. The one is where the pri- 
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vate individual is seeking what we will call “trade secrets” and the 
other is where the question of public defense or public security is 
involved. Now, in each of those cases do I understand that it is your 
statement or your opinion that the decision as to whether the informa- 
tion should or should not be disclosed should be left to the administra- 
tive officer, the executive officer, or should it be left to the court? 

Mr. Kuacsprunn. Since it would be very difficult to take many of 
those situations to court unless we come to suggestions such as Pro- 
fessor Schwartz’, I do not think that the court should be the first forum 
for the determination. 

Mr. Horrman. I did not get that. 

Mr. Kuacssrunn. I do not think the courts should be the first point 
at which to make the determination since many of those issues, as a 
practical matter, could not get into the courts. Information might 
be needed in a way that could not lend itself to a lawsuit ; for example, 
whether the issue is justiciable or not, whether there is standing to 
sue. 

Mr. Horrman. What you are saying is, in the first instance, the 
decision as to whether the information should be disclosed is left 
to the executive department or whoever represents it ? 

Mr. Kuacsprunn. I think, as I suggest in here, that in the first 
instance it should be in the executive department, however, with a 
clear control, policy control, over the operating department in a new 
office of information policy. Secondly, which I did not say in so 
many words; but inferred and perhaps should have spelled out, I 
believe that not only should that office operate under clear congression- 
ally stated policies, but there should be a continuing “watch-dog 
committee” on the Congressional side such as your group is here, to 
whom the reports of this office in the executive branch would be made 
and who could continue to apply the necessary control. 

Mr. Horrman. It is your thought there is necessity for a new 
agency or department, something to formulate rules and all? 

Mr. Kuacssrunn. That is correct. Detailed dules under the poli- 
cies set by Congress, which still has to be done. 

Mr. Horrman. You believe that the executive department should 
make the decision in the first instance, then the courts have always 
had the opportunity to review that decision either through review 
of a contempt proceeding or conviction under the contempt statute 
or in the granting or refusal to grant a writ of habeaus corpus, the 
court has ultimately been the tribunal that determined whether the 
decision of the executive department was right or wrong ? 

Mr. Kuiacssrunn. There are several problems involved there. 
There are many desires, or shall we says needs for information which 
cannot be met by the use of judicial process. In effect, the court cases 
have merely been those situations in which one could resort to the 
judicial 1prnepes. 

Second, litigation is a long, drawn-out affair and unless there has 
been established both in the Congress and in the Executive a policy 


of disclosure, we can hardly count on litigation resulting in the kind 
of disclosure of information that I believe this committee would 
like to see, that I, personally, would like to see. 

In short, it is going to be a problem of clear policy declaration, 
administration, and attitude rather than of judicial determination. 
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Mr. Horrman. But even if the Congress adopted the suggestion 
that you just made that we establish another body or agency to adopt 
a policy as to disclosure—and the Executive Department apparently 
has established one which is not acceptable—you would also provide, 
would you not, for a review of its decision by the courts? 

Mr. Kuiacssrunn. I like to say yes. All I hesitate on— 

Mr. Horrman. You cannot say anything but yes, can you? 

Mr. Kiagsprunn. Yes, I can. 

Mr. Horrman. You would leave it to an executive department to 
make a decision as to whether the information should or should not 
be available and that decision would be final. Would you do that? 

Mr. Ktagssrunn. No, I do not go on finality in the Executive 
Branch. I was hesitating, not as a matter of desire, but as a matter 
of stopping to think a moment whether all the actions of this office 
could be judicially reviewable. I think perhaps most effective review 
over the office would be a “watch-dog committee” within the Congress. 

Mr. Horrman. To the exclusion of the Judiciary ¢ 

Mr. Kiaessrunn. I would say to the extent that judicial review is 
feasible I would endorse it, yes. 

Mr. Horrman. In actual practice today, if a department refuses 
to give either an individual or a committee the information, it is sub- 
ject to review, is it not, by the courts ? 

Mr. Kiacssrunn. In many, many instances there is just no way of 
bringing the matter before the courts, in my opinion. 

Mr. Harveant Let me stop you there. I hope you will pardon me. 

Mr. Kuacsprunn. Please do. 

Mr. Horrman. For example, this subcommittee asks one of the De- 
partments for information. It refuses. We report to the committee, 
the committee reports to the House, and the House votes contempt 
proceedings. The court gets it, does it not? Is the same not true 
in the case of an individual ? 

Mr. Kiaassrunn. I do not see in what way, unless it is a proceed- 
ing in which he can seek to have the information subpenaed that the 
individual can bring any legal process against the agency in question. 

A particular agency has information an individual desires to have 
for a proper purpose, not security information, but there is no ad- 
ministrative proceeding or court proceeding pending and he walks 
in and asks for it ‘at is refused. What type of lawsuit could be 
brought? If I am in error, I would welcome correction on that, but 
I believe there would be large areas where there would simply be 
no judicial remedy available. Does anyone care to correct me on 
that? Mr. Schwartz? 

Mr. Moss. We would be happy to have the full participation of 
the Panel members in these questions. 

Dr. Cross. If I may do so, I should say that most of this litiga- 
tion has occurred either when Congress was seeking information or 
in a judicial proceeding in which either the Government was a party 
as prosecutor or defendant, or in litigation between two private 
citizens. 

There is no reported case that I have ever been able to find in which 
a citizen has been able to establish as against the barriers of Federal 
secrecy an enforceable legal right to what would normally be consid- 
ered a public record. Several tried. No newspaper has ventured to 
try. 

69222—56—pt. 35 
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In the principal case in which a citizen did seek by mandamus to 7 


get access to the records of the Public Service Commission, his petition 
was denied on several grounds, one of which was that the purpose of 


that proceeding is not to establish a legal right but to enforce a legal ; 


right already clear, clear beyond all reasonable doubt. 


hat that citizen encountered, then, and what any citizen would a 
encounter now is an utter vacuum of legislation or judicial declaration © 
as to what constitutes a public record so far as Federal non-judicial | 


oe 


records are concerned and the utter absence either by statute or by — 


judicial decision of the declaration of a right in the member of the | 
public who is not a litigant in some pending proceeding to enforce a / 


right to inspect such a document. 


r. Horrman. Referring to the airplane case where Judge Vinson | 


wrote the decision 





Dr. Cross. That was a suit against the Government to recover dam- | | 


ages in an airplane accident. 


Mr. Horrman. As I understand it, Judge Vinson in his opinion said ~ 


that was a matter which might involve the national security and there, ~ 
did they not—I am going back now to the gentleman—they laid down ~ 
the rule, which is the same rule in general as applies svhere privilege ~ 


is claimed in any case whether doctor-patient, Se 
Mr. Kiaassrunn. They were applying a rule o 


there is no judicial proceeding pending. 


privilege in a judi- 7 
cial proceeding, but the problem we are faced with is how to get a 
determination of whether a secrecy decision is right or wrong when ~ 


Mr. Horrman. You say on this same page “the burden of proof is ’ 
upon the one withholding the information or the department to affirma- — 


tively and specifically show that the privilege exists”. 


Again, that is the same rule and I assume you would follow it in any | 


proceedings where that comes up whenever privilege is invoked ? 
Mr. Kriacsprunn. Correct. 


Mr. Horrman. There has long been a difference of opinion, has — 


there not, as to whether the witness should have the absolute right _ 
or whether the judge should compel him to divulge the facts which | 


establish it? 


Mr. Kiacssrunn. The whole issue is how much can be testified to. — 
Mr. Horrman. I think that is all I had with reference to this gentle- ~ 


man. Some of the questions which I have asked him have been touched © 


upon by others and we can come back to them later. 


_One more. This would apply to all of the gentlemen who are par- 3 
ticipating. It came up at our first hearing. The right of the public 
to know—of course, does anybody on the Panel contend that is an_ 


absolute right? Is it not accepted generally that the right of the in- 7 
dividual to know must yield where the question of the national security ~ 


is involved ? 
Dr. Cross. Certainly, sir. 


Mr. Horrman. The same as free speech or any other right guar- 


anteed by the Constitution. 


Dr. Cross. It must yield, but that I respectively submit is a judicial j 


question. 


Mr. Horrman. I do not think there is any difference of opinion 


about that. 


The gentleman cited the statutes of various states saying there are 


many provisions in the different citations, and that is a very great help 
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to us, the citations of those statutes. But is it not true that there is a 
difference in principle as to the actions of the states and the Federal 
Government? The states are not charged with the national defense, 
for example, while the Federal Government is. I think that was your 
citation. 

Dr. Cross. Yes, Mr. Hoffman. There is that difference in point of 
fact, but it creates no difference in principle. That is to say, if in 
state litigation there were as issue involved of national defense, some 
record that was there, as for instance in civil defense the same rule 
would apply. There is no contention, at least I make no contention, 
that in state jurisdictions there is a right to inspect anything that 
would do various things. One of them is affect national defense. 

Mr. Horrman. That is to say, even if the statute of the state or the 
decisions of the courts of the state provided that the documents were 
public and were to be made accessible on the request of any citizen, if 
the question of national security became involved the Statutes and the 
court decisions would have to yield, would they not? 

Dr. Cross. Yes, sir; and I would like to make that emphatically 
clear because it is a large part of the basis of my contention that there 
is no absolute right and that even where a right is declared, as it is 
in most jurisdictions, its enforcement rests in sound judicial discretion 
so that in any particular case, where judicial discretion prevailed, the 
remedy might be denied however clear the right might appear by 
statute. 

I was going on to say that under the amendment of the two statutes 
which I suggested in my opening statement, that would still obtain, 
that it would still be subject to sound judicial discretion, the enforce- 
ment of the remedy. So that there would always be the protection of 
the public interest ; a judicial discretion anchored to law and to justice 
and to due process of law, and not to a subjective, judicially unreview- 
able weathervane sort of official discretion, which may veer this way 
or that like a weathervane at every shifting gust of desire. My 
advocacy is a rule of law in this area and such would result under these 
proposed amendments that I suggested. 

Mr. Horrman. It is with a great deal of pleasure that I hear you 
make that assertion because that has always been my idea that some- 
where, some time, you have to have a judicial decision and you cannot 
leave these questions to an executive or administrative or legislative 


That brings up the further question. There are some groups and 
some individuals who seem to hold to the opinion, under the caption 
of the right to know, that the people have the right to know every- 
thing—of course, you have taken care of that by saying there is no 
absolute right on the part of any individual—but in view of that state- 
ment that is made so often so emphatically, by the press especially— 
and anyone who ventures to suggest it is not correct is subject to pretty 
severe and effective criticism—in view of that, does not the right to 
know carry with it the corresponding right to be accurate? If it is in 
the case of reporting. 

Dr. Cross. It carries a corresponding obligation to be accurate, yes,. 
sir, and I deplore instances in which that does not happen. 

Mr. Horrman. If there is to be some sort of a right-to-know proce- 
dure, should there be some regulation or law which would require the 
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republication of that to distinguished between, let us say, the reporter 
and the editor? 

Dr. Cross. I am not quite sure that I follow that. Is your question 
whether that situation would warrant some limitation on the individ- 
ual to whom the matter was disclosable ? 

Mr. Horrman. Either upon the individual or the purpose, For 
example, we will start with the proposition that.the public has the 
right to know what their government is doing. I understand my col- 
league, Mr. Dawson, chairman of our committee, agrees with me 
wholeheartedly on this, the public has the right to know what their 
servants are doing, which I guess is fundamental. But when that 
information is to be republished should there not be something that 
would enable the one who reads it to learn whether that is a factual 
report or whether it is just an expression of an opinion? What I am 
getting at is this: The reporters sometimes have been slipping over 
of late into the functions of the commentator or editor. When I read 
a news report, for example, an A. P. story in the morning paper, I 
assume those facts are true. When I turn over to the editorial page, 
that is something different again. My question is: Should there 
some limitation put upon the way the information that is forced out 
of the executive department is used or repeated ? 

Dr. Cross. I think not, sir. Iam unhappy that newspapermen are 
neither omniscient nor infallible. That is a defect that attaches to 
most of the rest of us. 

Mr. Horrmann. To all of us. I was not finding fault with that. I 
was thinking of something that would require the reporter to express 
the facts. i was just thinking of the tendency which has been ex- 
pressed to me recently, the last two or three years, by several publishers 
of considerable standing that the reporters had extended their func- 
tion, you might say, to, in addition to reporting the news, giving their 
opinions. 

Dr. Cross. Perhaps if the truth has come out inadequately under 
the existing situation, it could be improved by legislation which would 
make truth more readily available to a larger number of people and 
then truth might find its bottom in the market place. 

Mr. Horrman. You mean there would be more printed pro and 
con on the various things? 

Dr. Cross. There would be more opportunity for all of the mem- 
bers of the public to get information than there is now. I would 
prefer an open door to a keyhole, sir. 

Mr. Horrman. Of course, I think it is something of a keyhole now 
because the reporters get it and the fellow back in the country has to 
depend on the reporters. 

r. Cross. I agree with you, sir, that is a keyhole and that is why 
I am advocating opening the door. 

Mr. Horrman. You would let all of us go down and require each of 
the departments to furnish all the information we might desire, either 
because we thought it was needed or just out of curiosity? In my 
judgment, that would be an impracticable result. That is all, Mr. 
Chairman. Thank you for the consideration. 

Mr. Moss. Mr, Dawson, have you questions at this point? 

Mr. Dawson. My question would not be add to anyone, but 
I must admit that I am a little puzzled. I want to call upon the legal 
minds here to set my thinking straight. I want to know what is the 
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difference between an opinion of the Attorney General and when a 
memorandum ceases to be a memorandum and becomes an opinion. 
The law says the Attorney General shall give his advice and opinion 
upon questions of law when required by the President— 


the head of any executive department may require the opinion of the Attorney 
General on any question of law arising in the administration of his department. 
The Attorney General shall from time to time cause to be edited and printed 
at the Government Printing Office an additional one thousand copies of such 
of the opinions of the law officers herein authorized to be given as he may deem 
valuable for preservation in volumes. 


Now I have noted that the opinions of the Attorney General have 
been published and they have been numbered until we come down to 
this one of May 1954 and he issued that as a memorandum which he 
has not published. It is not listed among the published opinions of 
the Attorney General and some of his opinions to heads of depart- 
ments and to the President issued since then have been numbered and 
published. I want to read this memorandum that has caused so much 
discussion : 


American history abounds in countless illustrations of refusal on occasion 
by the President and heads of the Departments to furnish papers to Congress 
or its committees for reasons of public policy. Nor are the instances lacking 
where the aid of court was sought in vain to obtain information of papers from 
a President and the heads of departments. Courts have uniformly held that 
the President and the heads of departments have an uncontrolled discretion— 


I would like to know the meaning of that “uncontrolled discretion”— 


to withhold the information and papers in the public interest and they shall 
not interfere with the exercise of that discretion and that Congress has not 
the power or any one of the three branches of Government to subject the execu- 
tive branch to its will any more than the executive branch may impose its un- 
restrained will upon the Congress. 

I thank Professor Schwartz for his able dissertation of this morning on this 
very subject, but if this is a memorandum instead of an opinion I want to know 
wherein the difference lies and when is the Attorney General to give an opinion 
to the Executive or heads of departments and when can he handle the matter 
by memorandum and be relieved from the duty of printing it. 

Professor Scowartz. I think it is up to the Attorney General. I am re- 
minded of a hearing in the other House a few years ago in which a Senator 
said he was trying to find out the difference between a treaty and an Executive 
agreement in the law, and he got up in the Senate and said that he asked the 
State Department who gave him a learned answer, but it came down to this— 
it was like when he was a city boy on the farm and he asked the hired man 
there, “How do you tell the difference between a male chick and a female chick?” 
And the hired man said, “You put some corn in front of it, and if he eats it, 
it is a he; if she eats it, it is a she.’ 

It all depends upon what you call it. 

Here you are in one of the areas in the law where the Attorney General has 
the discretion, unless compelled not to do so by the President, as to whether to 
issue a legal opinion which must be published in the bound volumes or not. 

Actually, if I am correct in what I said this morning, it does not make the 
least bit of difference. His legal opinion has a better name since it comes down 
in a bound volume, but it has no more legal effect than the unpublished 
memorandum. 


Mr. Dawson. I think my mind is more clear on this subject matter 
now. 

Professor Scuwartz. May I add a comment? There was a dis- 
cussion in the report of the task force of the Hoover Commission 
that relates to a similar subject, though not the Attorney General’s 
opinion. The comment there was on the fact there has been a tendency 
in the executive branch to consider opinions, or interpretations for 
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the guidance of the staff to be among the type that do not have to be 
made public. The point is made in the task force ae that whether 
it is an official statement—and an opinion of the Attorney General 
would be—or if it is an informal and internal document, the status 
-should be the same as long as it is going to be used to guide the execu- 
tive branch in dealing with the problems that affect the rights of the 
ublic. 

In short, the same degree of publicity should be given. In the case 
of this memorandum, it was made public, and therefore we all have 
the opportunity to comment on it and discuss it, but the possibility 
of keeping informal internal presentations and memoranda a secret 
and therefore not giving them the chance of being buffeted around in 
discussion becomes one of the serious vices of the distinction. J think 
the same would hold true of the distinction between an opinion and 
a memorandum. 

Mr. Mrrcuett. Do you think this committee should be able to 
obtain from the Department of Justice all of the citations and the 
various legal memoranda that have been prepared over the years in 
support of the executive’s denial of information ? 

Professor Scuwartz. I think it should, yes. I think so definitely. 
Certainly, if we are speaking of precedents that support a position, 
that certainly should not be the type of confidential information that 
cannot see the light of day. 

Mr. Mrrcneiu. Mr. Gage, would you care to comment on that? 

Mr. Gace. I think this committee is as much entitled to have before 
it the memoranda of this character issued by the Attorney General 
as it is to read his published opinions. He can arbitrarily classify 
his statements with regard to the law. Presumably he has the as- 
sumed power to do so, but we know, as a matter of fact, the memoranda 
issues may guide executive action in other branches of the Govern- 
ment. I see no reason why memoranda should remain undisclosed 
to this committee, or to the public, if request is properly made for 
its production. 

Mr. Dawson. What about the reports of advisory committees? 
There has grown up in our Government a series of advisory committees 
with offices in departments. They pay no rent. They are required 
to keep minutes, but when we ask for their functions and for the 
minutes of their meetings on the matters on which they are advised, 
we are not informed. The information is withheld from us. We do 
not know to what extent these advisory committees are performing 
the functions of government that ought to be performed. We are 
charged with responsibility to the people and they are Government 
employees. There is raised there a situation of withholding informa- 
tion in a very vital field. There would be no excuse for their being 
housed in a department unless someone would talk to them. We ought 
to know to whom they talk and the nature of the advice given, and 
whether or not that advice was acted upon. But these are secrets that 
are withheld from the public. We feel that we are entitled to them. 
We feel in carrying out the duties of this committee in following up 
appropriated funds that we should see that they are efficiently and 
economically spent and that we ought to have the information from 
the different departments relative to their activities; and we ought 
to know when changes are made and upon whose advice they are made, 
but we cannot get it any more because they regard these communica- 
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tions as privileged, and to my mind privilege is a constitutional pre- 
rogative of the President. I do not find anywhere within the Consti- 
tution any privilege, as a matter of privilege, that can be exerted by 
the head of a department. 

Mr. Gaer. I do not believe any privilege exists that should jus- 
tify, on proper request of an appropriate committee of Congress 
for the production of any records in the department, the withhold- 
ing of such information from the Congress, or from the public, for 
that matter. 

Mr. Dawson. There has grown up in our government the WOC’s, 
those who work without compensation. No record is kept of them 
except as they turn in vouchers for their expenses, if they so mind. 
But these people are used as advisers. They go and they come and 
they refuse to give us interdepartmental communications. Ofttimes 
it has developed they did not take oaths of office, So we are very 
much handicapped in our efforts to determine whether or not there 
is efficiency and economy when we cannot find out what the various 
WOC’s are doing upon whose advice the heads of departments are 
acting. 

Mr. Gacr. I was not cognizant of that situation. To me it would 
be immaterial whether or not they were paid $1 or $20,000 a year. 
If they have an official status sufficient to justify the payment of 
expenses incurred, or occupied government office space—and they 
may perform, and I guess they do in some cases, a very useful func- 
tion—Congress has the right to know what they do and to determine 
whether or not their services are desirable. I can see no reason 
for withholding in that any more than I can see why there should 
be withholding on any other public action that did not involve state 
secrets or national security information as to what occurred. 

I would presume that if Congress would insist on having it, I 
know of no legal reason why they could not get that information. 

Mr. Dawson. Do you have any ideas on what form of insistence 
we should use? 

Mr. Gace. In a proceeding, or if in an investigating of Congress 
information of that character were germane, the contempt proce- 
dure would follow as a matter of course, it seems to me, addressed 
¢ to those who could use it to give the committee the information 
™ sought. I imagine the Attorney General and his staff would be 
rather hard put to it, if he saw fit to resist the force of that. 

Mr. Dawson. I appreciate that. We have hesitated to use it on 
the heads of departments. You can appreciate why. Would you 
comment upon that, Mr. Schwartz? 

Mr. Scuwarrz. Yes. In line with what you have just said, you 
can appreciate also why the Attorney General has persisted in his 
claim from the beginning of the Republic almost—if you are not 
going to exercise the powers which you have, why should not he 
persist in his claim ? 

Dr. Cross. In support of what Professor Schwartz said, may I 
direct your attention to this—we have all agreed, I think, that the 
judicial decisions cited this morning do not support the privilege 
claimed. The Attorney General’s department says it is largely your 
fault, and I quote. 


The long-continued practice of the Executive branch to withhold confiden- 
tial papers in the national public interest from the Legislative branch, and 
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the passage of no law by the Congress to change that practice argue per- 
suasively for the possession of such power under the Constitution by the 
Executive. 

Mr. Dawson. That is understandable language. 

Professor Scuwartz. I think this subject is ena importance that 
it would be in the national interest to take one of these cases and fight 
it through the courts. I think that it would do a great deal of good to 
clarify the situation all around if you did get a final judicial decision 
on this in a case where the Supreme Court could not avoid the issue 
as it has until now. It is all very well to say, as Representative Hoff- 
man has, that the courts have the last word, but you people never allow 
a case to get to the courts; you always back down and sometimes the 
Executive backs down. The power belongs to the man who knows 
how to use the tools, and that applies here as in agriculture, I suppose. 

Mr. Dawson. If you contribute nothing other than those statements, 
you place the responsibility where it ought to be in this matter. 

Professor Scuwarrz. But I did not do it; the Constitutional Con- 
vention of 1787 did it. 

Mr. Dawson. But you have placed responsibility for the practice 
that has been permitted to grow up. 

Mr. Horrman. Will the chairman yield? 

Mr. Dawson. I am not the chairman. I will always yield to my 
minority leader. 

Mr. Horrman. I am forced to agree with your comment there, that 
the gentleman has placed the responsibility where it belongs, but as I 
understand him, he placed it on the Congress, at least part of it. He 
said that we had been sleeping on the job, did he not? 

Mr. Dawson. That is my understanding. He placed it up squarely 
to the Congress to protect their prerogatives, and it is time that the 
Congress do something about it. That is how I feel about it. I think 
if this hearing brought nothing but that realization to the Congress, 
that something ought to be done about it, it would certainly certify 
these men for all the sacrifices they have made in attending the hear- 
ings today and the other hearings. 

Mr. Horrman. Will the gentleman yield once more? Are you going 
to do something about it? 

Mr. Dawson. Well, I am constrained to want to do something about 
it, Mr. Hoffman. 

Mr. Horrman. So am I, and I just thought if a few more members 
with your ability and power would get back of this thing we might get 
through some legislation that woe be effective. 

Mr. Meapor. Will the gentleman yield to me? 

Mr. Dawson. Yes. 

Mr. Meapor. On this point of the long history of successful denial 
by the Executive of congressional requests for information, I think 
we have neglected the other side of the coin for just as long as history 
Congress has asked for information and received it, and on some occa- 
sions after the service of a subpena upon officers in the executive branch 
of the Government. 

Professor Scuwartz. Yes. With all respect, I did say either you 
have backed down or the executive. It has never come to a flat issue. 
Perhaps I was oven dramatinnng before. 

Of course, a law teacher would love to get a good case, but perhaps 


the best thing would be if it never came to a flat issue, but if instead 
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you people, and also the other House, could agree on some remedial 
legislation which would be acceptable to the executive, such as per- 
haps placing final decision in some impartial body. Because I think, 
and to some extent rightly, the executive has the fear that informa- 
tion will often be sought, not for its merits, or merely to aid the 
Congress, they are afraid, and to some extent rightly, that the in- 
formation then will be misused, particularly mispublicised, and per- 
haps if you could take that fear away and somehow get an impartial 
resolution in the close cases, perhaps you will come up with a solution 
acceptable to both sides. 

Mr. Dawson. Explain what you mean by “mispublicised.” 

Professor Scurwartz. I am thinking of the complaints which have 
been made in recent years, justified or not, about investigations on 
the part of committees in either House whose primary purpose, it is 
said, is not to aid really in a legislative function. I am expressing 
no opinion on whether those complaints are justified. I am merely 
saying the executive has the fear of that sort of an investigation, and 
while I think, as I have made very clear, you have the right and the 
power to inquire into anything with the possible exception of state 
secrets, I feel it would be the measure of wisdom not to exercise that 
power to its extreme but perhaps pass a law which tries to deal with 
the problem by setting up some impartial judicial tribunal to deal 
with the close cases. ‘That is my own answer to the matter of policy. 

Legally I feel, if our Constitution teaches us anything on this— 
and I am not sure it does, but the Attorney General thinks it does—it 
is the answer opposite to that which he has given ; that this is a proper 
legislative function. And you can use the separation of powers 
argument as a coin with two sides. He says if you inquire, you en- 
croach upon the Executive, but actually if the Supreme Court was 
right in McGrain v. Daugherty by denying you information, the 
Executive is encroaching on the Legislative. 

Mr. Dawson. That is right. 

Professor Scuwartz. My point is, as a matter of power, I think 
the law is not as the Attorney General would have it, but as a matter 
of policy perhaps you should not go all the way to assert an un- 
limited right opposite to the right he claims. Instead, perhaps, the 
final decision should be delegated to some judicial tribunal. 

Mr. Horrman. It would be extremely difficult, would it not, to 
write a general law stating that certain information should be made 
available either to committees of Congress or to individuals? If 
you think such a law could be written, how would you phrase it? 

Mr. Cross. I would, first of all, legislate a definition of the term 
“ . 9 ‘ 7 

public records.” I am speaking now particularly of course from the 
public standpoint, and I will tell you in a minute why I am doing that. 

Next, I would declare a right of inspection of public records except 
as otherwise provided by law. That would protect all those records 
as to which Congress has heretofore or hereafter declared a measure 
of secrecy, or withdrawn from some form of inspection. 

And may I interject this here—that from my study of this subject, 
T have developed a profound respect for congressional decisions as to 
whether something should be public or secret when Congress was 
directing its attention to that subject. It has passed some two score 
or more statutes attaching secrecy, and in nearly every instance I 
think they cannot be quarreled with. 












496 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


It has, on the other hand, passed a number of statutes declaring 
these records shall be public and open to public inspection. And it 
seems to me most of those are een: I am not saying there are not 
any errors at all. But I do say that it is a remarkable thing, and an 
extraordinary tribute to Congress—that it has with so much skill and 
zeal and sound judgment discriminated between the two when its 
mind was concentrated on that. When its mind has been concentrated 
on other things, as for example, correction of administrative evils 
where one person has acted as prosecutor, judge and so forth, things 
have slipped through, but otherwise, not. 

Now, as I say, if there were a law defining public records which 
would be a matter for the courts to determine—what is and what is not 
a public record—and then providing that public records shall be open 
to inspection except as otherwise provided by law, then the legislation 
by Congress and the decisions of the courts along the various areas of 
the evidentiary privileges, one of which is a military secret, would 
create a situation in which right would exist. It would be determin- 
able as a matter of law. 

Now, military secrets are not the only evidentiary privilege. There 
is the indentity of confidential informants which for a long time has 
been considered an evidentiary privilege and undoubtedly will not be 
disclosed under such a statute. 

Mr. Horrman. And there will be expenditure of certain public funds 
for the same purpose—the CIA. 

Mr. Cross. Yes. There are decisions of the Supreme Court, as you 
know, which hold that contracts for the payment of compensation for 
spies and so forth could not be disclosed. There is another evidentiary 

rivilege that is commonly applied and that is that matters in the 
investigatory stage, where publicity would interfere with government 
prosecution, would be protected. So would the secrecy of income tax 
returns and secret processes, and many other things that are now cov- 
ered by acts which Congress has passed. 

Mr. Horrman. And in the end, it would all boil down to whether 
in a specific case the court thought that decision was correct. 

Mr. Cross. That is right. The court would decide. If it were chal- 
lenged, and it would be challenged far less than it is now with a 
mandatory statute, the court would decide first—is it a public record; 
second, is it a public record subject to inspection, and, third, assuming 
both of those are answered in the affirmative, is there any reason in 
sound judicial discretion where, despite the existence of the right, 
the remedy ought not to be allowed ? 

Mr. Horrman. Because of the public security ? 

Mr. Cross. Because of any consideration that might obtain and 
would appeal to judicial discretion. 

Mr. Meaper. Mr. Klagsbrunn, I would like to direct. your attention 
rather narrowly to the power of Congress to obtain information from 
the Executive branch of the Government as distinct from the right 
of the general citizen, or the right of a litigant in a private law suit. 

From that narrower point of view, do you find yourself in agreement 
or disagreement with the statement by Professor Schwartz, which I 
am sure you heard this morning ¢ 

Mr. Kuacssrunn. No, I do not find myself in disagreement with it. 
In the area of constitutional law, which we are really into to a great 
degree, I have only this one problem, and that is, that very sound 
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propositions cannot always properly be carried to their logical con- 
clusion. 

Perhaps I would be in some small area of disagreement with Pro- 
fessor Schwartz. There would be some small area of inherent right 
in the constitution and the Executive, the President himself, and 
under his direction. It would not, in my judgment, extend to the 
sweeping statements that are contained in the Attorney General’s 
memorandum of broad immunity, not only in him, but in others in 
the Executive branch. The area would be very small. Indeed I would 
have some difficulty in seeing why under proper safeguards even the 
area of state secrets cannot be disclosed to the proper committees of 
Congress who are responsible for legislating and developing policy in 
those areas. 

What I am trying to say is that it might be that in the exercise 
of the congressional function they would have to assure certain safe- 
guards equivalent to sealed court records, but properly exercised, there 
would be virtually no area in which a proper committee of Congress 
should not be entitled to information from the Executive. 

Mr. Meaper. On that point of classified documents, during your 
service with the Government, with the RFC and with War Mobiliza- 
tion, did you recall instances in which those agencies provided to 
congressional committees documents which were classified in one degree 
or other? 

Mr. Kiacsprunn. Yes. They were to be supplied under the proper 
safeguards and assurances. I recall, I believe, some instances where 
the committees chose not to have the documents in their custody even, 
but delivered for examination and consideration by proper congres- 
sional officials and returned again to the executive branch. 

But really, the less there was the claim of secrecy the less impor- 
tance the information had, other than in its normal course of inform- 
ing the proper committee of Congress for purposes of its consideration 
of appropriations, or other legislation. 

Mr. Meaper. In other words, if there were assurances satisfactory 
to the official in possession of the documents that their classified char- 
acter would be respected and protected by the committee, you had no 
hesitation in providing classified documents and information to a 
congressional committee ? 

r. KLAGsBRUNN. That is correct in many instances. 

Mr. Meaper. I gather that you would agree with the statement 
made by Professor Schwartz where Professor Schwartz summed up 
his understanding of the legal power of Congress to obtain informa- 
tion when he said— 

The extreme claims of complete executive discretion to withhold information 
from the Congress have no legal justification. 

Mr. Kuagssrunn. I think that is entirely correct, sir. 

Mr. Meapver. Of course, Professor Schwartz probably very care- 
vie and advisedly used the word “extreme.” 

r. Kuagssrunn. Yes. He made the proposition very easy I am 
sure. He would go much further and I ieontd go a long way with him 
on most of it. 

Mr. Meaper. With reference to the three suggestions contained at 
the end of your statement on page 4, Mr. Klagsbrunn, first, you believe 
Congress should make some general pronouncement of policy, but you 
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do not have in mind a specific statute perhaps such as has been de- 


scribed by Dr. Cross. oe 
Mr. Kuacssrunn. I am not sure that I understand fully what Dr. wal 
Cross has in mind, because when he speaks about judicial review I a 
have the trouble, as I mentioned earlier in my statement, of how to ~ ire 
obtain judicial review, either as a legal matter or within the practical ~ th 
limits of time. ley 
I do mean that there should be very clear policy statements ina _~ of 
congressional act which I would couple with my second point asa 
governs olicy on the Office of Information Policy which would © dz 
ave the obligation of breaking it down for the guidance. Themanda- |], 
tory guidance of the respective agencies. . 
In short, if I could elaborate a little on that, I am not in disagree- tan 
ment with the thoughts of judicial determination except that it will a 
be too sporadic to be of sufficient practical help to the public at large, a 


or in the way you have narrowed the problem, to the Congress. There- © th 
fore, I feel a means other than judicial determination must be found | 
to make the disclosures policy practicable. 

Mr. Meaper. On your second suggestion that there be created an 
Office of Information Policy in the Executive Office of President, I 
would like to ask you whether as a practical matter that office might 
not very well become one of suppressing information, either through 
general policy directives, regulations or rules, rather than one of 
facilitating the greater flow of information ? | 

Mr. Kiacsprunn. That is a very good question. I think my sup- | 4), 
position is not foolproof, but I think it is more a to obtain the 
results that we desire in the way I proposed, because if the office were (9 os 
set up as an agency of the Congress like the General Accounting Office, 
it would be very easy for the Executive branch, if it saw fit, to inter- 
pose the same objections that have been read and cited here in other =~ 
connections. I have a feeling that if the office were set up under a S C 
clear statutory policy statement and statutory authorizations, it would 
have a mandate that would be hard for the office to ignore and still be 
discharging faithfully the laws of the United States, and with a watch- 
dog counterpart in the Congress, and with the reporting from the office ™ be 
that I require in my second suggestion there would be opportunities _ wi 
for Congress to make perfectly clear that the office was not discharging 
its functions. 


Then, further, being set up in the Executive Office of the President, . ir 
I feel once the Office of Information Policy were diligently discharg- _ it 
ing the policy directives as required by statute and the congressional (~@ jy 
watchdog committee. It would have the prestige and the day-to- ~~ 
day needle power, if you will, to see that the policy is carried out, ~ fo 
and while, I repeat, it is subject to exactly the risks you outlined, I W: 
think this procedure is subject to less risks than the alternatives — 
that occur to me. ™ of 

Mr. Meaper. Professor Schwartz, I want to say that I listened to ™ th 
your statement very carefully and I think it is an excellent one. I = m 
find practically nothing that I can disagree with except possibly your =| Wy 
Pan, ta of creating a semijudicial commission to arbitrate between j Si 
the Executive and Congress when there is an impasse over obtaining | | 
information. — p 

On your analysis of the arguments advanced by attorney generals — a 


and others in the executive branch of the Government in support of 
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their claim of uncontrolled discretion to give Congress what infor- 
mation they decide Congress should have, I wonder if we could de- 
velop in a little more detail the fallacy of using the doctrine of the 
separation of powers as a reason for that asserted power in the execu- 
tive branch of the Government. The theory, as they develop it, is 
that there are three watertight compartments, the executive, the 
legislative and the judicial, and neither should intrude in the field 
of the other. 

I should like to ask you whether or not the Constitution itself 
did not expressly write in various invasions of these three compart- 
ments from one branch to the other? 

Professor Scuwartz. Let me touch upon that briefly. That is very 
true. There is a famous statement of-Madison, which I do not have 
exactly available, in which he talks of the State constitutions upon 
which ours was based and he says there is an intermingling in all of 
them. Of course, there must be an intermingling in every constitu- 
tion. It is well known that the only absolute separation that ever 
occurred is in the theoretical writings of Montesquieu who looked 
at foggy England from the sunny vineyards of his Gascon Castle 
and completely misconstrued what he saw. 

In our system there is a separation but the whole theory of our 
separation is that each branch should perform the functions appre 
priate toeach. If you take the legislature under what I think is the 
correct theory, it is not engaged solely in writing the laws. You have 
these other functions which I have gone into at length which to my 
mind today are even more important, bearing in mind the growth 
of executive power. 

Mr. Meaper. Might I interrupt to ask whether or not there are 
others you did not mention. Would you not say the confirmation of 
appointees of the President is an executive function vested by the 
Constitution in Congress? 

Professor Scuwartz. I think that is true. 

Mr. Meaper. Would you not say the creation and abolition of 
agencies in the executive branch of the Government at least had a 
bearing upon the executive branch of the Government and in a sense 
was an executive responsibility or power / 

Professor Schwartz. Yes, exactly. In a parlimentary system of 
government like Britain the Cabinet is fixed by the Government. 
They determine how many departments there shall be; whereas, here 
it is done by statute and to some extent by the Reorganization Act 
but subject to express congressional veto. 

Mr. Meaper. Would you not say the function of appropriations 
for the operation of the executive branch of the Government certainly 
was exercising some control and power over the executive ? 

Professor Scuwartz. Definitely, but to us that is the very keystone 
of the arch of legislative power, the power over the purse, even 
though in a way that is intermingling in an executive power. But 
my whole point is—and everyone realizes it today, I think, on the 
Hill here as elsewhere—that oversight of the executive—and “over- 
sight is a very bad term, though it is used, because too often that is 
all it is, just oversight—oversight of the executive is a fundamental 


part of legislative power. That is one of your main functions in 
an era of evergrowing administrative authority. 
Could I carry on on this subject ? 
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Mr. Meaper. I have 1 or 2 more points. I would like to ask you 
whether in your opinion the power of impeachment and removal of 
officers in the executive branch of the Government is not essentially 
in character an executive power? 

Professor Scuwarrz. Yes and insofar as you have the power of 
impeachment over judges it is a judicial power. 

Mr. Meaper. And similarly Congress has power to create courts 
and therefore can abolish them, has the power to regulate the ap- 
pellate jurisdiction of the Supreme Court, expressly vested in Con- 
gress, and again it has the power of appropriation to finance the 
judicial operations and also impeachment and trial of judicial 
officers ? 

Professor Scuwartz. Yes. 

Mr. Mraper. My point is that if you list these—and you with your 
expert familiarity with constitutional and administrative law could 

robably list many other examples—if the Constitution itself builds 
in this so-called interference of one branch with another, this en- 
croachment, what is left of the argument of separation of powers as 
a basis for refusing Congress information ? 

Professor Scuwartz. The argument, as I say, has no basis. The 
Attorney General does not recognize it but it 1s a two-edged sword 
which cuts two ways, right at him as well as away from him. 

If I can follow up what I was saying before, if you follow the 
argument of the Attorney General literally, if there are only the 
three watertight compartments of Government, of course the whole 
modern administrative process is unconstitutional because they make 
laws, they decide cases, yet we recognize as we must that that is not 
inconsistent with our theory, provided that the legislature retains 
the overall control. If you carry it one step further, the theory of the 
Attorney General, if followed through, makes everything done by 
our courts starting with Marbury v. Madison unconstitutional because 
there, you see, you have a judicial declaration of legality of something 


done by one of the highest executive officials, the Secretary of State, — 


and John Marshall also got in a good lecture against the President as 
well in that case. 
Our whole theory is that the separation of powers in its application 


is not determined by the parties involved. If you do something in- © 


volving an executive act, you are not encroaching. The whole theory 


starting with Marbury v. Madison is that a court is not interfering ( 
with the Congress when it declares a law unconstitutional or with the ~ 


executive when it declares an act of the President invalid. 


You look at the function. The function of the court is to decide a 
case, to apply the law to the facts. It must exercise that function | 


regardless of whom the parties may be. If it so happens that, in a 


particular case, the case on one side depends upon a law of the Con- © 

, the court to decide that case must decide the validity of that law. © 
pret ve under the Marbury-Madison approach, if it so happens © 
that to decide a case it must decide the claim of one of the parties © 
that his act is justified by an administrative regulation or decision, — 
the court must then determine which prevails, the law of the Consti- © 
tution or the administrative rule. Similarly, when you legislate you | 
must perform that function and the mere fact that an executive | 
officer happens to be involved has nothing to do with that function © 


as far as you are performing it. 
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I think—it is heresy to say it exactly this way—but the separation 
of powers is completely irrelevant. You can use that as you wish. 
I do not think that is the key. The Attorney General can declaim, 
as he does, but he is not answering the basic problem whether this is a 
legitimate legislative function and if the Supreme Court was right— 
and unlike so many opinions, it may even be surprising, it was 
unanimous in its opinion—if the Supreme Court is right that this is 
a legislative function, then that automatically disposes of the separa- 
tion-of-powers argument. 

Mr. Meaper. I would like to take the next argument advanced by 
the Attorney General and that is this long history of practice where 
presidents and perhaps other officials of the executive branch, having 
been requested to give information to congressional committees or to 
the Congress itself, sometimes I think there have been actual resolu- 
tions by the House or the Senate or perhaps by both bodies, that that 
tradition or long history of precedents is, I think he said, persuasive 
in the power of the executive to deny information to Congress. 

Professor Scuwartz. It would be in a doubtful case, I think. 

Mr. Meaper. Let me ask you if there is not just as respectable a 
history of precedents where the executive branch of the Government 
has given information to Congress on request of congressional com- 
mittees ? 

Professor Scuwartrz. Yes. 

Mr. Meraper. Would that not argue just as strongly that because 
the executive time after time had obeyed the order of the Congress 
and had furnished information upon request, that therefore the right 
existed in the Congress to have that information and it had the power 
to have that information and it had consistently been recognized by 
the executive branch ? 

Professor Scuwartz. Yes, except, of course, the executive answer is 
that the accessions to congressional demands are matters of grace. 
We have the power to refuse but we are going to be good about it and 
not do it. 

Mr. Mraper. Could not the argument be made, on the other hand, 
that the Congress in not pressing and exercising its power was using 
its discretion to acquiesce and as a matter of grace, in the specific in- 
stance did not press the point ? 

Professor Scuwartz. Yes, I think certainly. 

Mr. Meaper. I would like to suggest that when you belabor Con- 
gress for not having pressed the point more vigorously by litigation in 
the courts and ask whether you do not agree with me that there might 
be some danger in developing controversy between two coordinate 
branches of government which under the very nature our Government 
must get along or our whole system falls. 

Professor Scuwartz. Yes, I think to some extent, as I indicated, 
I made a sort of gratuitous remark, half humorous perhaps, that I 
wish you people would push one of these ahead and get a good case; 
but you will recall I reconsidered that and did feel it would be best 
if this could be resolved without an open constitutional conflict be- 
tween the two branches. 

Mr. Meaper. There is a kind of comity between the Congress and 
the executive branch. There is even a comity between the House and 
Senate and if they get at loggerheads, everything is on dead center 
and you get no action. I believe the Congress ought to exercise a cer- 
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tain amount of restraint in forcing the power that I believe exists to 
the point of getting to an impasse with the executive branch of the 
Government. 

Professor Scuwartz. But I think when it gets to the point that 
information that may be directly relevant to a qongreational inquiry 
on an important subject, where that is denied, I think the time has 
come to force the issue. A number of people see the great danger of 
the second half of the 20th century and beyond, the great danger is 
the rise of an all-powerful administration. The only checks are those 
which are external to the administration. The most capable men, the 
best men with the best intentions cannot serve as the only safeguards 
on their own power. It is just impossible to expect them to do so. 
The only checks are the courts and the legislature. I think on this 
subject the courts are not the safeguards that some people have said 
they are. It is for the dopipintare itself to make sure that if executive 
power is increased, as it has been increasing, then to make sure that 
that power is controlled. 

There is a famous resolution passed in the time of Charles I in 
England which a member of Parliament repeated a few years ago 
because they have the same problem there: “The power of the execu- 
tive has increased, is oe and ought to be diminished.” I do 
not think that is the answer. It is not a question of diminishing the 
executive power because most of these powers have to be given regard- 
less of which political party isin power. The trend is toward increase 
of governmental power simply because the people of this country, 
rightly or wrongly, expect the state to do many things which would 
have been unthinkable even 25 years ago. 

Now, it is my feeling that if those powers must be given, as they 
must, it is not a question of taking back the powers, it is a question 
of ensuring that they are controlled. There are various controls I 
believe in, many of which are irrelevant to the discussion here, but I 
think one of the most important controls—and I certainly hope you 

ntlemen will not minimize the significance of the subject you are 
inquiring into—the most important control is the light of information. 
A government whose misdeeds are known cannot become despotic. 
The only despot is the one who acts behind the veil of secrecy. 

Mr. Mircuety. May I interrupt there? What in fact and where 
is the control today, if any ¢ 

Professor Schwartz. You mean on the executive right or power to 
withhold information ? 

Mr. Mircnett. Right. Is it a fact that the courts and in particular 
the Supreme Court looks only at the statute to see if there has been 
a proper delegation of authority and official discretion and then re- 
see ° look into the use of the official discretion unless it is a wide 
abuse | 

Professor Scuwartz. Yes, sir; I think that is true and I think it 
is true in all these cases that Representative Hoffman, I think he has 
left, I wish he were here, I think he is overoptimistic when he thinks 


the courts are a safeguard. They are to some extent a safeguard, and 
certainly I would be the last one, as anyone familiar with my work 
in this field knows, to denigrate the work of the courts and to indicate 
they are not a real safeguard for the individual, but in this field they 
are almost helpless. 





INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 503 


Mr. Mrrcuext. Is it a fact that the Supreme Court looks only at 
the statute because they think they might be encroaching upon the 
legislative responsibility ? 

Professor Scuwarrz. I do not interpret those cases as going that far. 
I think what happened in those cases is that the subordinate was 
asked to disclose information. He refused. The lower court said he 
was committing a contempt, the Supreme Court said that is not true 
because Congress gave the head of the Department the power to make 
regulations, and if this is a valid regulation, it is a complete defense 
for the subordinate. But the Supreme Court said expressly—and 
Justice Frankfurter went into this at some length—the court said 
expressly “We are not deciding the validity of the action of the head 
of the department.” 

What I would like to see as a teacher of this subject is a case where 
the head of the department was before the court and they could not 
beg that issue. 

Mr. Mrrcneti. Mr. Gage, what about the independent regulatory 
agencies in this field and the court’s action with respect to the func- 
tion of official discretion? Do they usually look at the statutes of an 
independent regulatory agency to see if it was delegated by the Con- 
gress and once delegated, do they usually stop there ? 

Mr. Gage. I think that is absolutely true and if they can find that 
the nondisclosure is within the ambit of that statute, then they sustain 
the position of the government official. 

Mr. Mrrcue xt. Is it a fact that they lean over backwards to do that? 

Mr. Gage. I think they do because that is evidenced by many, many 
of their opinions. 

I might refer to what Mr. Meader said. I think this premise you 
have been referring to in the opinion or memorandum of the Attorney 
General is utterly without legal support or foundation. You have 
delegated to these independent agencies, to one agency in many in- 
stances, both judicial authority, legislative authority, and as well, 
enforcement authority. 

If there was to be this watertight separation of functions, legislative, 
judicial, and executive, that delegation of authority would have been 
unconstitutional. On the contrary, it has been upheld as constitu- 
tional many, many times by the courts, including the Supreme Court. 
Furthermore, the Executive consistently maintains the theory that 
you cannot waive an established governmental right by the failure to 
exercise it—take in tax matters—that this springs from the ancient 
doctrine that the king can do no wrong. He can call white black one 
day but if he is satisfied 2 days later that white is white and black is 
black, the prior action has no effect. You cannot waive, even Con- 
gress cannot abdicate its rights. So it seems to me there is no real 
foundation for that position in this context. 

I have to go to catch a plane pretty quick and I am sorry, but I do 
think that this matter of the rules and regulations that these executive 
departments and the independent agencies are endowed expressly with, 
the power to issue ought to be a controlled right under the direct super- 
vision of Congress. 

Mr. Dawson. Would that not be answered, Mr. Gage, by chapter 8 
which sets out the duties of the Congress in the Constitution, the last 
paragraph thereof, which reads: 
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Congress has the power to make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers, and all other powers vested 
by this Constitution in the Government of the United States or in any depart- 
ment or officer thereof. 

Would that be the answer to this claim? 

Mr. Gace. ener ee is along with everything else a complete 
answer, no question about it in my mind. Therefore, as I see it— 
I say it with full respect for all that Congress has done in the past— 
a large part of the difficulty rests in the fact that Congress oo as 
yet failed to implement its power in appropriate statutes to cover this 
field. As I said at the beginning, those statutes are diflicult to frame 
but they can be framed. I think you can state the general principles 
that should control in the form and character of rules and regula- 
tions which each of the executive departments and the independent 
agencies is required by law to formulate and publish. You can define 
the general areas to be covered. You can require them to make rules 
and regulations within the stated policy of Congress, submit them 
to Congress for approval, and then when approved or approved in 
a modified form, they have, as you know, the force and effect of law 
within that agency. You can go a very long way and do it with 
relative ease and without legal controversy to main this situation. 

I do think this. I agree with what Mr. Klagsbrunn said. There 
is a large area of nondisclosure which is not covered by any known 
means of judicial determination, where the public is involved. You 
cannot get the matter before a court for determination. There is 
no opportunity to do so. A newspaper is not going to sue the Gov- 
ernment in order to compel it to release, properly, information to it 
and give a court the opportunity to determine whether or not there 
should be disclosure. 

Therefore, you have to set it up through statute or rule or regula- 
tion that has the force and effect of law. To me, it is a very neces- 
sary and important thing to do it in that manner and police it. 

Mr. Meapver. Before Mr. Gage leaves, I had two questions that I 
would very much like to have his comments on. 

First, I want to refer to the decisions where a court subpena 
has been issued to a Federal official, and by the courts have held that 
the official was within his rights in refusing to provide the informa- 
tion pursuant to subpena because of an order of his superior. 

Now I would like to ask, and would like to have comment on this 
same question from Professor Schwartz, whether there is not dis- 
tinction between the court subpena and the congressional subpena; 
whether there is not a difference between litigation, whether it is 
criminal prosecution by the Government or civil litigation between 
private citizens, and the right of Congress to have that information 
which it needs to formulate national policy, and that whatever the 
ruling on the right of the executive branch of the Government to re- 
fuse to provide information requested by court subpena, that would 
not be a precedent for denying a congressional committee subpena. 

Mr. Gage. Personally I do not believe it is a precedent. The right 
of Congress to have the information springs from a totally different 
source. It is at least a coordinate branch of Government entitled to 
the information. You cannot presume that there is any less integrity 
in Congress than there is in the executive department that presently 
has the information. I agree with some of the things Mr. rae 
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said about policy, and so forth, but as to power I think the Con- 
essional subpoena for information has an even stronger basis than 
the court subpoena issued in the course of litigation. 

Mr. Meaper. I have one other question I want to direct to you 
as a practicing attorney. I recall when I was in school, listening to 
a lecture by Clarence Darrow. He made this remark, which struck 
me. He said “You let me write the facts and I will let anybody write 
the decision.” I would like to ask you whether or not, as a matter of 
basic governmental philosophy there is not power in facts and if 
Congress is denied the facts upon which alone an intelligent decision 
can be made, Congress has not really lost its constitutional policy- 
making power. 

Mr. Gage. I do not think Congress has any more right than the 
executive officials to waive any powers vested by law in it. I certainly 
believe that is the case. I do say this 

Mr. Meaper. I would like to ask you whether or not you agree with 
Clarence Darrow about the importance of facts? 

Mr. Gage. Facts are always very important in a lawsuit and in 
that connection I believe even when the validity of a subpoena of 
Congress was in question, if the information sought, say from the 
President, was purely in aid of what we call in law a fishing expedi- 
tion, had no direct basis or pertinency or materiality to legislation 
Congress was considering, that it is entirely possible the Supreme 
Court would find a way, possibly on the ground that the repetition 
of that would seriously interfere with the performance of executive 
duties of the President, to deny validity to that subpoena. But it is 
a very narrow range. Otherwise, you will notice Dr. Schwartz’ state- 
ments were limited somewhat. I fully concur in what he said about 
the extent of the power of Congress in this field. 

Mr. Mraper. I do not think I made myself too clear, but I am 
trying to find out whether you see in this question of the right of 
Congress to have information from the executive branch of the Gov- 
ernment a possible effect upon the relative power of one branch of 
the Government as compared with the other. 

Mr. Gace. I can see no possibility of a direct effect upon the 
relationship. 

Mr. Meaprr. In other words, you believe if Congress is excluded 
from the facts in a particular field and must act in ignorance, it has 
not lost any of its legislative power? 

Mr. Gaar. I certainly believe it has, I think that exists, but I do 
not believe the exercise of that power is going to undermine the execu- 
tive function or its independence. 

Mr. Meaper. Let me ask the question another way. Do you think 
that the withholding of information by the executive—which is grow- 
ing more and more, particularly when our society seems to be becoming 
more and more complex and the Government’s responsibilities over it 
are greater—has a tendency to increase the power of the executive 
branch of the Government and decrease the power of the legislative 
branch of the Government ? 

Mr. Gage. It certainly has an indirect tendency to do that and I 
think a direct tendency to do it because the withdrawal of necessary 
information as to legislation and supervision over the legislative— 
they create the great agencies of Government—interferes with the 
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efficiency of congressional action. Therefore, it does certainly, in the 
eyes of the people, augment the executive power. 
Mr. Meaper. I would like to have Professor Schwartz’ answer to. 


both questions. 
Professor Scuwartz. I would like to mention the second first. ; on 
Mr. Gace. I have to leave, I am sorry. @ th 
Mr. Moss. Thank you, Mr. Gage, for your cooperation with the “9 gi\ 
committee. = ma 
Mr. Gace. I appreciate being asked. ™ cas 
Professor Scuwarrz. A jurist even more eminent than Clarence fir" 
Darrow said the same thing. Chief Justice Hughes said: “Let me find ~ | 
the facts for the people of my country and I care little who laysdown | fa 
the general principles of law.” Which, of course, is very true, par- | fin 
ticularly in an age like the present when a legislative assembly such 9 no 
as the Congress must be technical experts in all kinds of the most 9 th 
complicated fields—atomic science, health insurance, highway con- (9 /in 
struction, and so on, one could name them and I could spend the rest ™ tai 
of the day and maybe the rest of the year just giving the subjects— | 
particularly in an age like this, a body composed of the elected repre- 9 as! 
sentatives of the people, who are chosen not because of their technical 9% th 
competence in any one field, is wholly at the mercy of those who have | [1 
the facts so available to them. You cannot legislate intelligently 9 of 
without the facts. That is true despite the steps taken 10 yearsagoin § to 
the Legislative Reorganization Act to give you some staff assistance. 9 2: 
I think you people would be the last to deny that. If the executive 9 A 
can keep the facts from you, you cannot legislate intelligently, par- 9 
ticularly—and this is, I think, even more important than the power | on 
to keep all the facts because then you can see that you are not ableto | ev 
do it—particularly when the executive has the selective choice. j 
You do not know that you do not have the material available which | th 
really would change your judgment. You think you have the facts 9 th 
and actually you do not have the main ones. I would agree whole- 9 he 
heartedly with what you have said. We cannot get into this, but it 9% / 
is the same problem with the executive throughout in its relation “9 ©€4 
to the courts, the power of the executive to find the facts which are | 
binding upon review. Here it is the power of the executive to have 4% le 
and disclose or keep the facts which are essential for your intelligent 9 © 
performance of your legislative function. _ G 
Mr. Mraver. Would you agree it is possible if the sole discretion 9 4 
as to what facts the executive desires to give to the Congress rests $9 W 
in the executive, that he may so prepare and line up his facts as to hi 
lead to no other ultimate conclusion except the one o has predeter- f 
mined he wants adopted ? th 
Professor Scuwartz. That is my point. I did not state it that 9 2 
baldly because it may not come to that extent. The great difficulty 9 » 
is that we are dealing with men who are usually competent, zealous $9 W 
in the public interest, and trying to do the best they can. But the | |: 
whole point of our system of government is that they cannot have | & 
the last say. No matter how much confidence we have in them they | 
have to be subject to independent control from the outside. You | ™ 
people are the only ones who can and, of course, who should exercise §9 ™ 


that control. h 
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Mr. Meaper. This situation is not dissimilar from a lawsuit in 
which the court would be basing its decision upon the evidence pre- 
sented on only one side of the case? 

Professor Roi alee. Very often that is true. Very often that is 
one of the great weaknesses of the present-day legislative assembly 
that you are so often at the mercy of the executive and the executive 
gives you the case which completely justifies what it wants, but you 
may not even realize there is a strong case on the other side and a 
case which the executive itself has but for motives of policy and the 
firm belief in the rightness of its view simply does not give you. 

Mr. Kxagsprunn. It is not sufficient to speak of the findings of 
fact. We are really speaking of the evidenciary matter on which 
findings of fact are based and we say in such important area it should 
not be the implied power of the Congress that is being exercised, that 
there should be a clearly delineated express power in legislation out- 
lining the right of Congress to the information and how it will ob- 
tain it. : 

Professor Scuwarrz. Could I go back to the first question you 
asked of Mr. Gage—you also asked my opinion on that—as to whether 
the judicial cases usually cited are weliecail I do not think they are. 
I made that clear in my statement, I think. They relate to the power 
of the court to require the disclosure of information. They happen 
to be in private suits. The Boske case, the famous case, was actually 
a state court action. But those decisions, even if they supported the 
Attorney General, would not be directly relevant to the power of the 
Congress. Actually, as I tried to show and as the Committee print 
on the subject also shows, they do not support the executive position 
even on the exact point of privilege in the courts. : 

I also want briefly to put in the record—I have been hoping to do 
this but Mr. Gage is gone now—the material he gave on privilege in 
the courts, I think, paints much too dark a picture. I think the courts 
have more power than he indicates and have exercised it in fact. The 
Reynolds case itself is the extreme case, involving secret electronic 
equipment. Yet Chief Justice Vinson was very clear to say “we must 
not abdicate to execute caprice. We have to determine there is at 
least a reasonable basis for the claim.” If military information or 
something of that kind is not involved, as I read the cases, if the 
Government is a party, it is very clear that either the Government must 
disclose or its case will be lost. That is clear in criminal prosecutions, 
where there is a very famous opinion by Judge Learned Hand in which 
he says the “Government must choose, either it must disclose the in- 
formation or drop the prosecution.” If the Government is a party, 
there the Government was plaintiff in a criminal prosecution, there 
are other cases where the Government is defendant which I could cite 
but I do not think it would be necessary here, so there in both cases 
where the Government is involved, plaintiff or defendant, I think the 
law is clear that the courts will either compel disclosure or if the Gov- 
ernment refuses to disclose, the Court will not force the issue and put 
the executive official in prison, it will simply say, “You lose your case,” 
which is the neat way and the way of justice. The individual does not 
want the executive in prison, he wants to win his case if he does not 
have all the facts. 

Another kind of case is the case between two private individuals. 
Here the law is much more confused and I think, as a general propo- 
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sition, what Mr. Gage said is probably true. The courts have tended 
to uphold privilege in suits between private parties. But that is noth- 
ing like what you are concerned with here. There is the private inter- 
est in winning his case against his neighbor Jones and it has to give 
way to the claim of the executive though the court will examine the 
claim to see that it is valid, but that has nothing to do with the right 
of a legislative assembly to get the facts as against the claim of the 
executive convenience. 

Mr. Meaper. Professor Schwartz, just one question on your sug- 
gestion about a commission. First, am I clear that you suggest a com- 
mission to have a function only with respect to state secrets ? 

Professor Scuwartz. I stated, and I meant it very seriously—this 
is not put down as something I have thought about for 50 years because 
that is physically impossible and to have thought of all the angles, 
this is a suggestion 

Mr. Meaper. You had confined it wholly to classified material ? 

Professor Scuwartz. Let me continue. It is a suggestion and if it 
commends itself to you people, I certainly wish you would think it 
through, and I will feel no pride of authorship if you change it a great 
deal because I think it ought to be explored very carefully. Whatever 
suggestion you finally come up with is on such an important subject 
that you want to make sure you are doing the right thing. 

As I explored this I thought that though you have the legal right, 
despite the claim of the Attorney General, to all information, I thought 
there ought to be a valid distinction between State secrets where there 
is a legitimate interest in secrecy and other cases. I thought the other 
—_ if - organ of the Congress wishes the information, that should 

enough. 

On the other hand, the State secret case troubled me somewhat and 
though I think you have the legal power, I personally think it would 
certainly be more acceptable to the executive and maybe even lead to a 
more sound result as a matter of policy if the power were delegated 
elsewhere. 

I would feel best if it were delegated to a Federal judge or Federal 
court but I cannot see how you can do that in view of judicial power. 
So I chose this as the next best suggestion. But I do limit it to State 
secrets because in the other case the public security is not involved. 
It is only executive convenience. 

Mr. Meaper. Is your recommendation of a separate commission and 
delegation of the power which you concede exists in the Congress 
based upon some feeling or belief that Congress itself or its commit- 
tees would be irresponsible in the handling of classified information? 

Professor Scuwartz. No, it is not. It is based upon the feeling 
which you yourself expressed, that a conflict with the executive ought 
to be avoided if it is possible. If this is done in a statute and it gets 
into the statute books, there will be no conflict with the executive. 

Mr. Meaper. But you assume the executive would recognize the 
commission ? 

Professor Scuwartz. It will because coercive powers will be given 
to the commission and will have to be given to it. 

Mr. Meaper. I do not know that I follow you. The executive, if 
he holds the view the Attorney General has expressed of a constitu- 
tional right to determine what information should be divulged to 
Congress, as the executive views the public interest, why would the 





— -- = SS ae 


ae ee ee wa es We CFC cor *e orcer cr 


a 


‘Qe , 


ory +S 


@-. MR 


n 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 509 


simple passage of a bill to create a commission persuade the executive 
that he does not have that constitutional right to withhold information. 

Professor Scuwartz. I do not think that the executive is that ex- 
treme for one thing. You notice they try to hang their coat on every 
little statute they can find. They try to say “that gives us authority.” 
I do not think the Attorney General is as sure as his memorandum 
seems to be. I think a statute would be yielded to. Of course, there 
is the obvious answer. In our system that question, if it ever does 
arise, will be dealt with in the way it ought to be dealt with, by a 
judicial decision, is this law constitutional? I have not the slightest 
doubt that it would be if such a law were enacted. 

On this point my basic proposition is that the constitutional argu- 
ment is a smoke screen. It diverts the attention from the merits, the 
real policy considerations; the constitutional issue is irrelevant. You 
gentlemen have the power. If a law is enacted, it will be upheld. I 
may be wrong, but I do not think so. If you can get a constitutional, 
not only lawyer, but law teacher to make a dogmatic statement like 
that, I think he probably believes it pretty strongly. 

Mr. Mraper. r would like to ask Mr. Klagsbrunn a question. Per- 
haps this is not fair, but can you think offhand of any instance where 
classified information has been furnished to a congressional com- 
mittee and divulged improperly ? 

Mr. Kuacssrunn. I cannot think of any offhand, Mr. Meader, no. 
I do not know that that in itself is so importnat as the problem of 
reasonably assuring secrecy. I do not feel that if a hundred people 
in the executive branch know of a matter of great secrecy that sud- 
denly it becomes much more dangerous if another 10 people who 
happen to be in the legislative branch and are added to it. I am sure 
that. if there are any risks of disclosure, they exist in the executive 
branch as well as the legislative. I do not recail any instances. I 
would say that to me the risk is not increased by adding a few legis- 
lators to the group who know this highly classified material. 

Mr. Meaper. The reason I ask the question is I think there is a 
kind of tacit assumption that officials and employees in the executive 
branch of the Government are responsible and can be trusted with 
confidential information where a congressional committee and its staff 
are not. I do not believe that the public record of those unfortunate 
disclosures which have occurred in the past would make Congress look 
any worse than the executive branch to say the least. 

Mr. Kuiacssrunn. That is right. The issue is rarely that accu- 
rately defined on the point. It has gone too much into the broad 
proposition of great claims of immunity on principle and great im- 
plied rights to information. 

We get to the problem of separation of powers. I am not entirely 
happy to throw it out the window, as I believe Professor Schwartz 
does on this issue, because it will come back in through the door of 
time. I think there is something there in separation of powers that 
has to be recognized if it is no more than the power of each branch 
of government for self-preservation. I think we ought to cut it 
down to its proper proportions. It is being used simply as a wand 
to prevent disclosure without statement of reasons and to give the 
right of decision to so many different people at all echelons. I think, 
instead, if we could get to a clear statement of policy and within that 
framework try to work toward the cooperation of which you speak, 
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there would be relpkivoly little occasion to rely on separation of powers 
as a cloak for nondisclosure even though it might constitutionally 
exist somewhere to a limited degree, and there would be no reason to 
feel that a man sitting on your side of the table cannot be trusted 
when someone in another part of town can be trusted. Those prob- 
lems would begin to vanish. 

Mr. Moss. Dr. Cross, could we have your comments on this? 

Dr. Cross. May I first say this, Mr. Chairman. I am sorry that 
Mr. Gage has gone because I am under the necessity in his absence of 
dissenting gently but firmly from the statement that no newspaper 
would sue. 

At the present time, there are three newspaper proceedings pend- 
ing to obtain information at the State level where there is law adequate 
to that end, and I contemplate when I get home starting another 
one. I am reasonably certain that within the past few years there 
would have been a considerable number of newspaper cases brought 
to obtain access to Federal nonjudicial records had it not been for 
the fact that, as I pointed out earlier, there is no definition of the 
term “public ranean Nowhere in Federal jurisprudence have I 
been able to discover a declaration of a right to inspect them and in 
case of the Circuit Court of Appeals here in Washington it was laid 
down that doctrine I read this morning. “Again, the writ sought 
by relator should not issue unless the law imposes a clear ministerial 
duty upon defendants”—to wit, the Civil Service Commission—“to 
comply with the request” and to come up with the public records 
in their possession. 

At almost any moment I can obtain judicial determination of the 
right of a citizen to inspect any public records in the Federal deter- 
mination but the judicial determination at the present time I think 
would be that since there is no clear ministerial duty and since the 
purpose of mandamus is to enforce a clear existing legal right and 
not to establish one, the judicial determination would be no remedy, 
right or not right. But if, as I have suggested, there were an amend- 
ment which defined the term “public record” and declared a writ of 
inspection thereof, except as otherwise provided by law, any citizen 
before sundown could proceed to start in motion a proceeding to obtain 
a judicial determination. I do not think it would be sporadic or 
unusual or anything else. There it is. I can start one now. There 
is the law that blocks the existence of a remedy. 

Just two other things. If I could insert this for the record, I hope 
it will not confuse anything, there are two other considerations in- 
volved in that Executive Order 10501. Your inquiry was as to 
whether that was the best method of doing it or whether Congress 
should legislate. 

I thought I ought to direct attention to the fact that Congress itself 
has twice recognized the executive branch’s authority to classify. I 
do not mean it has approved the existing classification, but in the 
Atomic Energy Act, section 2256, it is provided— 

The Joint Committee may classify information originating within the com- 
mittee in accordance with standards used generally by the executive branch 
for classifying restricted data or defense information. 

Mr. Mrrcuett. Is this the first time you have seen the congressional 
committee with such power as that to classify their own documents? 
That is, on the basis of an Executive order? 
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Dr. Cross. I do not remember whether it is the first or not. 

Mr. Mrreuetu. Did I understand you correctly to say that they 
follow the procedure of Executive Order 10501? 

Dr. Cross. No, but it says they may act in accordance with stand- 
ards used generally by the executive branch. I do not say that they 
approved that classification, but they recognized therein the power of 
the executive branch to do it. The other is in the Internal Security 
Act, title 50, United States Code, section 783 (b), which provides 
that it is unlawful for any official or employee of the United States 
or any department or agency thereof to communicate to any person 
known or believed to be an agent or representative of any foreign 
government or officer or member of any Communist organization— 
any information which shall have been classified by the President or by the 
head of any such department, agency or corporation, with the approval of the 
President as affecting the security of the United States. 

My only purpose in mentioning that is to direct attention to the 
fact that Congress to that extent has recognized a power in the execu- 
tive branch to classify which, among other things, has been exercised 
in Executive Order 10501. 

Mr. Moss. Mr. Dawson, have you some questions ? 

Mr. Dawson. No questions. 

Mr. Moss. Have any of the panel members questions they would like 
to direct to the other members of the panel ? 

Mr. Meaper. Mr. Chairman, while they are thinking on that could 
I ask a question about the Administrative Procedure Act? 

Mr. Moss. Certainly. 

Mr. Meaper. I asked one of the counsel of the House Judiciary 
Committee to get me bills to amend the administrative procedure act 
and he gave me two, H. R. 6114 and H. R. 7422. I understand they 
have not been referred to any subcommittee. 

I wondered if any of you gentlemen had read the section on public 
information in those bills and had any suggestions, either as to the 
language contained in those bills or otherwise, on this amendment 
to the Administrative Procedure Act which you say is necessary, in 
what language it should be couched. 

Dr. Cross. As for me, sir, I have not seen them. All I have on that 
is this report to which I directed attention this morning of the Special 
Committee on Legal Services and Procedure to the House of Dele- 

ates of the American Bar Association and they speak of amendments 
they desire to have and in part object to matter in present bills, but 
I do not know what provisions of the bills are. 

Mr. Kuiaassrunn. I would refer again to the task force report on 
legal services and procedure and I think there is good discussion on 
pages 144 running through page 157. They go to a considerable de- 
gree into a discussion of what should be involved in the concept of 
internal management which is one of the phrases of the exceptions 
to the Administrative Procedure Act, and conclude there that it deals 
with strictly managerial functions, budgetary rules, security regula- 
tions, approval of travel, long distance calls, transportation requests, 
and so forth, truly management function. 

They also call attention to the fact that—I believe the bills to which 
you refer, Mr. Meader, are the amendments incorporating these 
suggestions. 

Mr. Meaper. I believe they are. 
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Mr. Kuagssrunn. They go into a definition, to which Dr. Cross 
refers, of public records, but I think there is a danger in relying too 
heavily on this material for purposes of this committee. The positive 
proves here are good, but they deal only with the framework of 
egal administrative precedures, rule making and adjudication. The 
law itself has already been interpreted too much as having negative 
inferences; i. e., for what is not provided as being public in that law 
there is an inference of secrecy quite apart from the exception. So 
again a broader framework of affirmative public information policy 
is necessary whereas this pinpricks out the details of a smaller area 
of rule making and najutlicetion : but there should be no negative 
inferences of secrecy drawn from anything left out of that statute or 
the task force report. 

Mr. Moss. Do you have additional questions ? 

Professor Scuwartz. I made certain suggestions on that. I think 
under the limitation in the present law information can be made avail- 
able only to persons properly and directly concerned. 

Mr. Moss. What page is that on? 

Professor Scuwartz. This is on page 9 of my present statement. 

I think that should be eliminated. That is the sort of thing in 
which Dr. Cross is interested. I think the secrecy of private inde- 
pendents is adequately protected by existing laws such as those that 
protect trade secrets, tax returns and the like. In addition, I do not like 
that provision at the end exempting information held confidential for 
good cause stated. I do see any purpose in that, and I would strike 
it out. 

at Meaper. You would recommend that that be stricken; is that 
night 

Professor Scuwartrz. Yes, sir; that exception at the end, because 
you have a broad exception at the beginning. It is still there, and ap- 
plicable at the beginning to the extent that it involves any functions, 
namely, secrecy in the public interest, or any matter relating solely to 
internal management. With that exception it really covers every 
legitimate case. 

fr. Kuacsprunn. I would like to add to that if we should find that 
the Congress decides to adopt a policy of publicity except for cause 
shown specifically, then all those exceptions really should be elim- 
inated, and that single standard aionid apply whether it is in these 
quasi-judicial proceedings, or quasi-legislative proceedings, or for 
other purposes. There should not be different exception powers, and 
exception language. 

There should be some specific statement of showing for cause es- 
sentiality in the public interest, or some other wording, coupled with 
no invasion of personal privacy or disclosure of proprietary infor- 
mation. Whatever the standard is should be the single standard for 
all disclosure purposes. 

Mr. Moss. Do we have any questions by the panel members? 

Dr. Cross. I think there has been an astonishing area of agreement 
on some very difficult questions of law. There is substantially no dif- 
ference among us, is there, on these remarks ? 

Mr. Moss. I have been very pleased to find that there is such a 
broad area of agreement as evidenced by the panel members today. 

Mr. Mrrcuei. Mr. Chairman, I have a few questions which I think 
the panel can answer with more or less a yes or no. 
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This is with reference to the May 17 letter of the President to the 
Secretary of Defense: 

Does any other executive department or agency have the right to 
assume that it applies to it when the letter was not specifically di- 
rected to it, or construed to be an Executive order ? 

Professor Schwartz. I think not. I think this was a letter ad- 
dressed to the Secretary of Defense in connection with a specific case 
but I do not really see that legally it makes any difference if we are 
right here today. But, as a practical matter, I think that was the 
purpose, and that is the proper legal way to interpret it. 

Dr. Cross. I agree with that statement fully. 

Mr. Kuacssrunn. I do also. 

Mr. Mrrcueti. To what extent, if at all, do the independent regula- 
tory agencies have a right or duty to withhold information in accord- 
ance with orders, directives, or policies announced by the President ? 

Dr. Cross. If I might comment on that, it touches upon points that 
are rather well touched upon in the report of May 3, and I question 
whether we should talk, perhaps, of an independent agency and its 
place as a whole and whether we should not address ourselves to the 
question of the functions they are performing, if they are performing 
them. If they are performing a quasi-legislative function in rule 
making and setting up standards, that is one thing, but when they are 
performing a quasi-judicial function, it is another. 

While the executive would have to have a great measure of man- 
agement control over the agencies simply for the orderly operation 
of government, there should be a wide area of information that the 
manager can obtain for reasons stated. 

Professor Scuwartz. I am not certain about the legal status of 
the independent regulatory agencies on this point. I have no doubt 
that in view of the Supreme Court’s opinion in the Humphrey case 
(295 U. S. 602 (1935)) that the Congress has an even clearer right 
to compel them to furnish any information they have. There is no 
doubt about that whatsoever. In other words, if I am only 99 
percent sure of the rightness of my position generally, I am 100 per- 
cent certain that you have the right with regard to the lan 
agencies. In addition, I have no doubt that under the language of 
Justice Sutherland in the Humphrey case the Congress has a right 
to remove the independent commissions from executive control in 
this respect. If the Congress does not do so, I am not certain of 
the situation—whether they are legally bound by a directive of 
the President. I think in large ‘part it will depend on their own 
answer. I do not think the President has the direct control there 
that he has in the case of other departments and agencies. 

Mr. Mrrcnett. As has happened before, this committee—I be- 
lieve the chairman and Mr. Vekten have both brought it up— 
that when an independént agency submits its budget to the Bureau 
of the Budget for review before submission to Congress, and it is 
kept secret before submission to Congress, is that not, in effect, by 
the power of the dollar, the President exerting control ? 

_ Professor Scuwartz. Well, if he is, let me put it this way: Again, 
it is the same problem. You clearly—and by you, of course, I 
mean the Congress as a whole—have the right to remove these agen- 
cies—the independent commissions—which come within the Hur - 
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phrey Case, and that is also a neat legal problem as to which one, 
exactly, comes within it, but the Congress clearly has the power to 
remove them completely from the executive branch in the sense of 
control by the President. But if the Congress has not done so, 
again, the Executive will come in to fill up the vacuum and most com- 
missions will not stand before the President. It depends upon the 
President also. 

Some Presidents, without mentioning names, assume a direct con- 
trol over the commission and require a representative of the com- 
mission to account to him personally for heir actions all the way 
down the line, and if the commission does not stand up to him, then, 
of course, that is the practice which will be followed. 

Mr. Moss. Some commissions, I believe, have refused a direct 
order of the President. 

Professor Scuwartz. Yes; and I think they have the right to do 
so. In other words, you are dealing in an area which is not black 
or white. You are dealing in a penumbra. You are in a field 
where it is grey. However, this I do know: It is a penumbra only 
if the law is silent. If a statute is passed on any of these points 
involved, covering the independent Commissions, I have no doubt 
Aras a statute, in view of the Humphrey decision, would be 
valid. 

Dr. Cross. May I say that I had great difficulty answering that 
question in the abstract. My mind kept going back to the decision of 
Justice Jackson in the steel seizure case in which he said this, speaking 
of the three areas in which the President acts: 


2. When the President acts in absence of either a Congressional grant or 
denial of authority— 


that is your danger area— 


he can only rely upon his own independent powers, but there is a sort of twilight 
area in which he and Congress may have concurrent authority or in which its 
distribution is uncertain. Therefore, congressional inertia, indifference, or 
quiescence may sometimes at least, as a practical matter, might enable if you 
invite measures of independent presidential responsibility. 

I agree with everything that you said, sir, but in answering it 
abstractly in view of that language, I had some doubt. 

Mr. Mrrcuett. Probably your same answer would apply on Exec- 
utive Order 10501. 

Professor Scuwartz. Exactly; yes. 

Mr. Mrrcnetn. As to whether it applies to the independent regu- 
latory agencies or not; is that ooneee®: 

Professor Scuwartz. Yes, sir. 

Dr. Cross. My answer would be the same. 

Mr. Mrrcner.. Is not the Congress and the President in almost 
exactly the same position when it comes to enforcing the provisions 
of Executive Order 10501, namely, does he have the necessary police 
paren to check on the proper use of classification procedures, and 

ere the committee is thinking of the requirement in section 4 (a) 
namely, that a date for declassification be indicated on the document ¢ 

The government is large and the President is an individual. What 
policing or enforcement procedures does he have under the Executive 
Order and what policing and enforcing powers does Congress have 
on such an executive order? 

Anybody may answer that question. 
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Professor Scuwartz. I do not see how the Congress can police and 
enforce an executive order as such. As far as the President is con- 
cerned, of course, he has completely the authority as the administrative 
head of the Government. 

The only question is the one you mentioned. Unless some specific 
machinery is set up within the executive organization enforcement 
will go by default. As a practical matter, it 1s left, I suppose, to the 
heads of the different departments and agencies which means there is 
no enforcement. 

Dr. Cross. I was going to say that in my statement which I filed but 
have not read, I venture to suggest that that was an appropriate job 
for action by the Congress in setting up stated standards for declassi- 
fication and downgrading and the enforcement of each of them. 

Mr. Kxiaessrunn. I would go one step further and say that one 
of the reasons for such an office of public information policy as I 
suggested would be to have a policing agency which, in turn, the 
Congress and its appropriate committees could watch for enforcing 
just such administrative steps. 

Mr. Moss. Mr. Klagsbrunn, would you care to comment on the 
recommendation of Dr. Schwartz for the commission or agencies to 
police the type of information which might be more properly classi- 
tied as state secrets ? 

Mr. Kuacssrunn. It is a very interesting suggestion that I had not 
thought of before. My quick reaction to it would be that I would 
like to leave it as a last resort. It might be necessary ultimately. 
I would hope that between the executive and the legislative it ale 
not be necessary to set up an umpire in the form of the judiciary. 
I would rather go to the course that I had referred to a number of 
times of the executive action under congressional policy policed by 
congressional watchdogs. 

Mr. Moss. You would agree, however, that the Congress would 
have the authority to establish such a commission ? 

Mr. Kuagssrunn. I do; yes. I would simply hope that if such a 
suggestion as I make was not workable—I would hope that the sug- 
gestion such as I made would be workable, but if not, I would want 
to entertain seriously a suggestion such as Dr. Schwartz made. 

Mr. Moss. Professor Schwartz, would you care to comment on the 
suggestion? Would you care to comment on the suggestion Dr. Cross, 
of Dr. Schwartz for the commission dealing with information of a 
state secret category, and the recommendation of Mr. Klagsbrunn as 
well, for the establishment of an office of information? 

Dr. Cross. Mr. Chairman, both suggestions are brand new to me. 
This is the first time I have heard them today. I have an instinctive 
fear of one more Bureau superimposed upon the evisting bureaus, 
and perhaps more of a long-range confidence in the wisdom of Con- 
gress when it concentrates upon this, but that is not a final answer. 
It is a large issue, and one which I would like to think over and have 
permission to put in a leter about it later. It is a big thing. 

Mr. Moss. You would think it would be very helpful to us? 

Dr. Cross. Yes, sir. 

Mr. Moss. You indicated in your testimony your approval of the 
actions of Congress in writing the specific statue covering the dis- 
closure of information or the withholding of it. 

Do you feel that in most instances the Congress has taken a negative 
rather than affirmative approach in the language employed in those 
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statutes? It has placed the emphasis — withholding unless there 
is a public interest which would be served. 

Would it not be better in most instances to change emphasis ? 

Dr. Cross. Yes; of course, I think it would. y whole philosophy | 
is that it would. In saying what I did, I was referring particularly | 
to those series of specific statutes that say “the following information 
shall be secret,” so to speak. 

| I have listed those, as you know, in my book, and there is a con- © 
siderable number of them. 3 
Then on the other hand there are those who say “the following shall | 
be held open to public inspection.” As I say, in nearly all instances, | 
Congress there was concentrating on that very question. Its legisla- | 
tion seems to me to be eminently wise in most instances. I could quar- | 
rel here and there and differ with some of it, but it is really a superb 
job overall. I think that the ay ate could keep on doing that © 
against the background of general legislation which defined public | 
records and declared the right to inspect them except as otherwise — 
provided by law. 3 
Mr. Moss. You would use the title of the old song: “Why don’t 7 
we do this more often ?”; is that right ? ' 
Dr. Cross. Yes; I would say so. In the discussions about the Con- | 
stitution and the separation of powers I hope we will not lose sight — 
of the fact that the public would not be involved in any difficulty — 
of separation of powers as between the Congress and the executive; — 
that all it would be doing in seeking information would be calling / 
upon the aid of the Judiciary to determine its rights. 4 
Mr. Moss. Dr. Schwartz, we are sorry to hear that you have to leave 
early, but on behalf of the committee I want to thank you for the | 
very helpful statement which you have given and for the coopera- | 
tion which you have shown this committee. q 
I hope that each member of the panel will continue cooperating with / 
us as we get to the stage of drafting a report and the necessary legis- | 
lative recommendations. 
Professor Scuwartz. Thank you, sir. | 
Certainly, in any way in which I can be helpful I will be more than _ 
lad to do so. I shall be eager to continue any contribution which I ~ 
ave been able to make. { 
Thank you, sir. 
Mr. Moss. Thank you. 
Mr. Mitchell, did you have any additional questions? Z 
Mr. Potanp. Mr. Chairman, for the purpose of the record I had | 
a question which I wanted to ask Professor Schwartz which he an- | 
swered as he was leaving the room. I asked him whether it should | 
be inferred from his testimony that there should be a statutory dif- | 
ferentiation between the right of Congress to information and the — 
right of the general public to information, and he asserted positively _ 
that it was his belief that that differentiation should be recognized | 
in the statute as he marked it out in his testimony today. 
Mr. Moss. Perhaps you might like the comment of our other two | 
panel members. 
Mr. Potanp. I should be happy to have it. I raised the question 
with them because he was the one who made the initial suggestion. 
Dr. Cross. My reaction to that would depend more on that which 
I have not seen, and that is the difference between the declaration of 
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the rights of Congress and those of the public. I would object if it 
took any such form as the present Administrative Procedure Act 
does, and creates a second-class sort of segregated class of people 
to whip the public whose suffrage determines what Congressman 
shall be here to exercise their rights to obtain information from the 
executive branch. 

Mr. Kuacssrunn. I would agree. I think there would have to be 
some distinction because the Congress is certainly, in my judgment, 
entitled to classified information for its purposes which it should 
then treat as classified and which could not be made publicly available. 

While the area should not be too large, I do not think that the Con- 
gress should be prevented from getting certain information that reg- 
ularly cannot be publicized throughout the world at large. 

Mr. Moss. You would give Congress the broader right in the field of 
information withheld because of a national interest and national 
security ? 

Mr. Kuacsprunn. That is correct. I would hope that the secrecy 
to the public would be kept at a minimum and, therefore, there would 
be relatively little distinction between the two areas, but I would give 
Congress the broader right to information. 

Mr. Potanp. I think, Mr. Chairman, that Dr. Schwartz testified 
that Congress was entitled ipso facto to all information other than 
that information in the area of state secrets. Therefore, it should 
have a limited access. I understood from that that the public would 
not have as broad an access and then be subject to some of the limita- 
tions in his view and the right of Congress to access would be subject 
to no limitation except with respect to state papers. 

Mr. Meaper. Mr. Chairman, I have one question of Dr. Cross that 
slipped my mind until just now. 

r. Cross, I did not have a copy of your prepared statement, but as 
I recall it, you link the right of the public to know in some way to the 
right of free expression or the right of free speech under the First 
Amendment. I did not quite follow that line of reasoning. I wonder 
if you could clarify it for me? 

Dr. Cross. Well, the basis for it is, of course, that there is no such 
thing as a right to publish or print information without being able to 
get access to it, and that, therefore, to be effective there must be a 
right of access to information. 

Mr. Meaper. Well, I still am a little bit puzzled about the right of a 
person to express his views as being connected with his right to infor- 
mation within the executive branch of the government. It hardly 
seems to me that his right of expression of his views is infringed 
by reason of the fact that there is a large area of information from 
which he is excluded. 

Dr. Cross. That is my point, exactly, and my right is to publish or 
print, though I own no auditorium and edit no newspaper, Concern- 
ing the proceedings of this panel today, it would have been of slight 
value if its doors had been shut and guarded against me, and nobody 
here leaked. 

Mr. Meaper. Well, you were thinking of a practical consideration 
rather than any legal connection, I believe. Am I correct? 

Dr. Cross. I could cite a certain number of judicial decisions to the 
effect that a right of access to information is a part of the guaranty 
under the First Amendment. 
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Mr. Mircnett. What happens in a case where there are no rights 
specified as inherent rights? Do you take the view that all the rights 
that are not in the Constitution are reserved to the people? 

Dr. Cross. Well, we get into rather an elaborate area of constitu- 
tional law that as a mere rough and tumble newspaper lawyer, I would 
not expect to speak with authority on, but if the people who were about 
when the Constitution and the First Amendment were adopted knew 
what they were talking about, they would not intend to create a free- 
dom of information to speak and print about government actions and 
at the same time permit government to prevent them from getting any 
information about which to speak and print. 

Mr. Potanp. Mr. Chairman, I have just one other question which, 
perhaps, is out of order, but in the order of sequence. I wondered 
whether either of you gentlemen attached any significance to the fact 
that the memorandum of the Attorney General of May 17, 1954 con- 
tains no statement or opinion and gives no advice, but just merely 
recites historical incidents in sequence, and makes a statement of the 
separation of powers. 

Does that have any significance as differentiated from an opinion 
that has some effective utility in the Executive Branch ? 

Mr. Kuacssrunn. I do not know, Mr. Poland, that it does, other 
than to indicate that it is not so completely reasoned or thoughtful a 
document as it might be. It would seem as if it were more a document 
of authorities in support of a particular action that the executive 
oro ‘ 

Mr. Potanp. May I stop you there to say that there is no evidence 
within the memorandum that any—— 

Mr. Kuacssrunn. Question had been asked ? 

Mr. Potanp. No. The question had been asked, but any course of 
action proposed, 

Mr. Kuiacssrunn. That is why I say it is not a complete opinion of 
well-marshalled material. It is source material in support of a 
position. 

Mr. Mircue.t. In fact, it does not even cite any cases except one; 
does it ¢ 

Mr. Kxiacssrunn. There probably was not enough time to complete 
it. 

Mr. Moss. Are there any more questions, Mr. Meader ? 

Mr. Meaper. I have no further questions at this time. 

Mr. Moss. Mr. Poland? 

Mr. Potanp. I have no further questions, Mr. Chairman. 

Mr. Moss. Mr. Mitchell ? 

Mr. Mrrcuent. I have no further questions, sir. 

Mr. Moss. Well, I want to thank you entlemen for the assistance 
which you have given the committee, and I want to express the same 
hope that I did a few moments ago to Professor Schwartz, and that is 
that we can call upon you as this study continues, and that we can 
seek your advice on the more difficult problems of writing specific 
legislative recommendations. 

The committee will now stand adjourned until ten o’clock tomorrow 
morning. 

(Thereupon, at 4:45 p. m., the subcommittee adjourned, to recon- 
vene at 10 o’clock the following morning, Wednesday, May 9, 1956.) 
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AVAILABILITY OF INFORMATION FROM FEDERAL 
DEPARTMENTS AND AGENCTES 


Part 3—Panel Discussion With Legal Experts 


WEDNESDAY, MAY 9, 1956 


House or RepreseNratives, 
SUBCOMMITTEE ON GOVERNMENT INFORMATION, 
COMMITTEE ON GOVERNMENT OPERATIONS, 
Washinaton. D. C 

The subcommittee met, pursuant to notice, at 10 a. m., in the caucus 
room, Old House Office Building, Hon. John EK. Moss, Jr. (subcom- 
mittee chairman) presiding. 

Present: Representatives Moss (presiding), and Meader. 

Also present: John J. Mitchell, chief counsel; William Pincus, 
associate counsel to Committee on Government Operations; and 
Samuel J. Archibald, staff director. 

Mr. Moss. The committee will now be in order. 

We will resume the discussions of the legal panel. This morning 
we have with us Mr. Hugh Fulton, New York attorney, former chief 
counsel of the Truman Senate committee investigating the war pro- 
gram and former Special Assistant United States Attorney General ; 
Prof. Frederick S. Siebert, director of the School of Journalism, Uni- 
versity of Illimois, and legal counsel for the National Editorial Asso- 
ciation, Inland Daily Press Association, and Illinois Press Association ; 
Mr. Harold L. Russell, member of the law firm of Gambrell, Harlan, 
Russell, Moye & Richardson, Atlanta, Ga.; Prof. Frank C. Newman, 
professor of law at University of Calif fornia School of Law, and former 
attorney for the Department of the Navy and the Office of Price Ad- 
ministration. 

We have here at the committee table Congressman George Meader, 
Mr. Pincus, counsel for the Committee on Government Operations, 
and Mr. John J. Mitchell, chief counsel for the Subcommittee on 
Government Information. 

sefore we hear from the members of the panel I have a telegram 
I would like to read into the record. It is se anna to Representative 


John Moss, House Office Building, Washington, D. C. 


Harold Cross in his statement today distinguishes between the portion sanc- 
tiened by the ASNBE Board and the portion not sanctioned. This is technically 
correct. The board had no chance to see and approve his full statement. 
However, 1 want to make it perfectly clear that I persenally, and I /elieve 
virtually every member of the seciety believes as Harold Cross does aboui every 
particular in this brilliant statement. 

I have been chairman of the Freedom of Information Committee 3 years and 
president of the seciety 1 year during the 5 years Harold Cross has been our 
counsel, and I think I know the temper of the editors who make wp our mem- 
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statutes? It has placed the emphasis _ withholding unless there 
is a public interest which would be served. 
ould it not be better in most instances to change emphasis ¢ 
Dr. Cross. Yes; of course, I think it would. whole philosophy 
is that it would. In saying what I did, I was referri 


shall be secret,” so to speak. 


I have listed those, as you know, in my book, and there is a con- | 


siderable number of them. 


Then on the other hand there are those who say “the following shall 3 


ng particularly | 
to those series of specific statutes that say “the following information | 


be held open to public inspection.” As I say, in nearly all instances, | 
Congress there was concentrating on that very question. Its legisla- 7 
tion seems to me to be eminently wise in most instances. I could quar- | 
rel here and there and differ with some of it, but it is really a superb | 
job overall. I think that the Congress could keep on doing that 7 


against the background of general legislation which defined public 7 


records and declared the right to inspect them except as otherwise 7 


provided by law. 


Mr. Moss. You would use the title of the old song: “Why don’t ; 


we do this more often?” is that right ? 


Dr. Cross. Yes; I would say so. In the discussions about the Con- 


stitution and the separation of powers I hope we will not lose sight | 
of the fact that the public would not be involved in any difficulty | 


of separation of powers as between the Congress and the executive; © 
that all it would be doing in seeking information would be calling | 


upon the aid of the Judiciary to determine its rights. 


Mr. Moss. Dr. Schwartz, we are sorry to hear that you have to leave ‘ 
early, but on behalf of the committee I want to thank you for the 7 


very helpful statement which you have given and for the coopera- | 


tion which you have shown this committee. 


I hope that each member of the panel will continue cooperating with 7 
us as we get to the stage of drafting a report and the necessary legis- | 


lative recommendations. 
Professor Scuwartz. Thank you, sir. 


Certainly, in any way in which I can be helpful I will be more than 
lad to do so. I shall be eager to continue any contribution which I~ 


ave been able to make. 
Thank you, sir. 
Mr. Moss. Thank you. 
Mr. Mitchell, did you have any additional questions? 


Mr. Potanp. Mr. Chairman, for the purpose of the record I had 3 
a question which I wanted to ask Professor Schwartz which he an- 7 


swered as he was leaving the room. I asked him whether it should | 


be inferred from his testimony that there should be a statutory dif- 7 
ferentiation between the right of Congress to information and the — 


right of the general public to information, and he asserted positively 7 


that it was his belief that that differentiation should be recognized 7 


in the statute as he marked it out in his testimony today. 
Mr. Moss. Perhaps you might like the comment of our other two 
panel members. 


Mr. Potanp. I should be happy to have it. I raised the question § 


with them because he was the one who made the initial suggestion. 


eae i aa 


Dr. Cross. My reaction to that would depend more on that which 
I have not seen, and that is the difference between the declaration of | 
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mtayre the rights of Congress and those of the public. I would object if it 
took any such form as the present Administrative Procedure Act 
does, and creates a a sort of segregated class of people 
to whip the public whose suffrage determines what Congressman 
shall be here to exercise their rights to obtain information from the 
executive branch. 

Mr. Kuacssrunn. I would agree. I think there would have to be 
some distinction because the Congress is certainly, in my judgment, 
entitled to classified information for its purposes which it should 


losophy 
icularly 
rmation 


5 a con- @ 


mpepal then treat as classified and which could not be made publicly available. 
le ae q While the area should not be too large, I do not think that the Con- 
ld iar. ; gress should be prevented from getting certain information that reg- 


ularly cannot be publicized throughout the world at large. 


sia hat _ Mr. Moss. You would give Congress the broader right in the field of 
1 public § information withheld because of a national interest and national 
therwise | security § 


Mr. Kuacsprunn. That is correct. I would hope that the secrecy 
to the public would be kept at a minimum and, therefore, there would 


pont | be relatively little distinction between the two areas, but I would give 


he Con- Congress the broader right to information. 

se sight Mr. Potanp. I think, Mr. Chairman, that Dr. Schwartz testified 
lifficulty i that Congress was entitled ipso facto to all information other than 
aeative: I that information in the area of state secrets. Therefore, it should 
calling | have a limited access. I understood from that that the public would 


not have as broad an access and then be subject to some of the limita- 
todeave i tions in his view and the right of Congress to access would be subject 
; to no limitation except with respect to state papers. 
Mr. Meaper. Mr. Chairman, I have one question of Dr. Cross that 
slipped my mind until just now. 
r. Cross, I did not have a copy of your prepared statement, but as 
I recall it, you link the right of the public to know in some way to the 
right of free expression or the right of free speech under the First 
Amendment. I did not quite follow that line of reasoning. I wonder 
anitilinan if you could clarify it forme? =| 
which 1 Dr. Cross. Well, the basis for it is, of course, that there is no such 
4 thing as a right to publish or print information without being able to 
get access to it, and that, therefore, to be effective there must be a 
right of access to information. 
Mr. Meaper. Well, I still am a little bit puzzled about the right of a 


for the | 
coopera- © 
ing with | 
ry legis- 4 


d 1 had 4 person to express his views as being connected with his right to infor- 
il, on. fl mation within the executive branch of the government. It hardly 
t should # seems to me that his right of expression of his views is infringed 


by reason of the fact that there is a large area of information from 


me “ : which he is excluded. | 
atahy wie Dr. Cross. That is my point, exactly, and my right is to publish or 
sana! 4 print, though I own no auditorium and edit no newspaper, Concern- 


ing the proceedings of this panel today, it would have been of slight 
Boe twol value if its doors had been shut and guarded against me, and nobody 
here leaked. 


Mr. Meaper. Well, you were thinking of a practical consideration 


ae rather than any legal connection, I believe. Am I correct? _ 
Sass Dr. Cross. I could cite a certain number of judicial decisions to the 
‘allen of | effect that a right of access to information is a part of the guaranty 


under the First Amendment. 
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Mr. Mrrcue.t. What happens in a case where there are no rights 
pean as inherent rights? Do you take the view that all the rights 
that are not in the Constitution are reserved to the people? 

Dr. Cross. Well, we get into rather an elaborate area of constitu- 
tional law that as a mere rough and tumble newspaper lawyer, I would 
not expect to speak with authority on, but if the people who were about 
when the Constitution and the First Amendment were adopted knew 
what they were talking about, they would not intend to create a free- 
dom of information to speak and print about government actions and 
at the same time permit government to prevent them from getting any 
information about which to speak and print. 

Mr. Ponanp. Mr. Chairman, I have just one other question which, 
perhaps, is out of order, but in the order of sequence. I wondered 
whether either of you gentlemen attached any significance to the fact 
that the memorandum of the Attorney General of May 17, 1954 con- 
tains no statement or opinion and gives no advice, but just merely 
recites historical incidents in sequence, and makes a statement of the 
separation of powers. 

Does that have any significance as differentiated from an opinion 
that has some effective utility in the Executive Branch ? 

Mr. Kuacssrunn. I do not know, Mr. Poland, that it does, other 
than to indicate that it is not so completely reasoned or thoughtful a 
document as it might be. It would seem as if it were more a document 
of authorities in support of a particular action that the executive 
proposed. 

Mr. Potanp. May I stop you there to say that there is no evidence 
within the memorandum that any 

Mr. Kuacssrunn. Question had been asked ? 

Mr. Potanp. No. The question had been asked, but any course of 
action proposed. 

Mr. Kuacssrunn. That is why I say it is not a complete opinion of 
well-marshalled material. It is source material in support of a 
position. 

Mr. Mrircuett. In fact, it does not even cite any cases except one; 
does it ? 

Mr. Kuiacssrunn. There probably was not enough time to complete 
it. 

Mr. Moss. Are there any more questions, Mr. Meader ? 

Mr. Meaper. I have no further questions at this time. 

Mr. Moss. Mr. Poland? 

Mr. Potanp. I have no further questions, Mr. Chairman. 

Mr. Moss. Mr. Mitchell ? 

Mr. Mrrcuett. I have no further questions, sir. 

Mr. Moss. Well, I want to thank you gentlemen for the assistance 
which you have given the committee, and I want to express the same 
hope that I did a few moments ago to Professor Schwartz, and that is 
that we can call upon you as this study continues, and that we can 
seek your advice on the more difficult problems of writing specific 
legislative recommendations. 

The committee will now stand adjourned until ten o’clock tomorrow 
morning. 

(Thereupon, at 4:45 p. m., the subcommittee adjourned, to recon- 
vene at 10 o’clock the following morning, Wednesday, May 9, 1956.) 
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AVAILABILITY OF INFORMATION FROM FEDERAL 
DEPARTMENTS AND AGENCIES 


Part 3—Panel Discussion With Legal Experts 


WEDNESDAY, MAY 9, 1956 


House or Representatives, 
SUBCOMMITTEE ON GOVERNMENT IN FORMATION, 
CoMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. @. 


The subcommittee met, pursuant to notice, at 10 a. m., in the caucus 
room, Old House Office Building, Hon. John E. Moss, Jr. (subcom- 
mittee chairman) presiding. 

Present: Representatives Moss (presiding), and Meader. 

Also present: John J. Mitehell, chief counsel; William Pincus, 
associate counsel to Committee on Government Operations; and 
Samuel J. Archibald, staff director. 

Mr. Moss. The committee will now be in order. 

We will resume the discussions of the legal panel. This morning 
we have with us Mr. Hugh Fulton, New York attorney, former chief 
counsel of the Truman Senate committee inv estigating the war pro- 
gram and former Special Assistant United States Attorney General ; 
Prof. Frederick S. Siebert, director of the School of Journalism, U ni- 
versity of Illinois, and legal counsel for the National Editorial Asso- 
ciation, Inland Daily Press Association, and Illinois Press Association ; 
Mr. Harold L. Russell, member of the law firm of Gambrell, Harlan, 

tussell, Moye & Richardson, Atlanta, Ga.; Prof. Frank C. Newman, 

professor of law at University of California School of Law, and former 
attorney for the Department of the Navy and the Office of Price Ad- 
ministration. 

We have here at the committee table Congressman George Meader, 
Mr. Pincus, counsel for the Committee on Government Operations, 
and Mr. John J. Mitchell, chief counsel for the Subcommittee on 
Government Information. 

Before we hear from the members of the panel I have a telegram 
I would like to read into the record. It is sddtebor to Representative 
John Moss, House Office Building, Washington, D. C. 


Harold Cross in his statement today distinguishes between the portion sanc- 
tioned by the ASNBE Board and the portion not sanctioned. This is technically 
correct. The board had no chance to see and approve his full statement. 
However, I want to make it perfectly clear that I personally, and I believe 
virtually every member of the society believes as Harold Cross does about every 
particular in this brilliant statement. 

I have been chairman of the Freedom of Information Committee 3 years and 
president of the society 1 year during the 5 years Harold Cross has been our 
counsel, and I think I know the temper of the editors who make up our mem- 
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bership. It would be a great pity if your committee were to assume, because 


Mr. Cross so scrupulously distinguished between the sections of his statement, 
that the society is opposed to his ideas on other statutes. ex! 
Signed James S. Pope, Executive Editor, The Courier Journal, Louisville, Ky. lat 
Mr. Moss. I am going to ask that each member of the panel, prior to -" 
reading his statement, please give a brief biographical sketch. We ° 
will hear first from Mr. Hugh Fulton. ee 
STATEMENT OF HUGH FULTON, ATTORNEY, FULTON, WALTER AND rs 
HALLEY, NEW YORK, N. Y. pm 
Mr. Fuuron. My name is Hugh Fulton. I am senior partner of x 
the firm of Fulton, Walter & Halley, engaged in the general practice 
of law in New York City. In the past, during the ‘Truman Committee ° 
days from the investigation’s inception in March 1941 until the resig- “] 
nation of the then Senator Truman as chairman in 1944, I was the chief ai 
counsel and the head of the staff of the Truman Senate Committee. = 
In my past I have also been a Federal prosecutor and in that con- of 
nection had occasion to make investigations of one kind or another. oli: 
I am glad to give you for whatever they are worth the conclusions ia 
that I reached on the subject of congressional investigations as a result re 
of serving as chief counsel and head of the staff of the Truman Senate in 
Committee (the special committee investigating the war program) ot] 
and as a lawyer and observer since then. the 
Consideration of the power of committees of Congress to investigate 
the actions and files of executive agencies of the United States Gov- au 
ernment and to require response to their inquiries by the issuance and . 
enforcement of subpenas raises questions basic to the continuance of 
our Government in the form we have inherited. fo 
During this century the number of executive agencies has increased ies 
many times, and their activities daily become both more numerous oa 
and more complex. There is hardly any activity of private individ- cod 
uals, or, for that matter, of State or municipal authorities, that is not on 
affected by the necessity of working with and under one or more Fed- ad 
eral agencies. Year after year Congress has created new executive fa: 
functions and often has authorized in addition to executive functions a 
quasi-judicial and quasi-legislative functions, under which a huge tic 
body of administrative law, practice and regulations has been built wa 
a ' ’ th: 
It would be physically impossible for the Congress to legislate with ati 
respect to all such matters, and it would be physically impossible for “th 
the Judiciary, as now constituted, to deal witn all of the judicial ques- a 
tions that arise in such matters. There is nothing inherently wrong in de 
having entrusted them to agencies directly responsible to the President iu 
or to the so-called independent agencies. However we must recognize ‘ai 
that in so doing the Congress has delegated a considerable portion th 
of its entire authority, and that the various executive agencies exercis- ai 
ing those functions, while in theory acting under the direction of the i 
President, actually cannot be supervised by the President and his tis 
White House aides. ms 
We hear a great deal about the burden to the President just to sign wh 
documents where his signature is now required by law, and it is ob- bel 
vious that no man is capable of reading, much less understanding, ei 






more than a fraction of the reports which are prepared for submission 
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to the President. We must realize that this is also true to a lesser 
extent of the members of the Cabinet. When they are able to formu- 
late general policies for their departments, to select their key personnel 
and generally see that reasonably good administration is taking place, 
they should be considered to have done a very good job. Actually, 
they almost never have any detailed familiarity with what is going on 
in their own agencies, except what they personally consider the most 
important matters being handled there. All too frequently they know 
very little about even those except what they gleam from short dis- 
cussions with top subordinates who, in turn, have acquired their infor- 
mation from conferences with subordinates and reports prepared for 
them. Even where reports of those subordinates are read, they are 
only as good or as bad, as complete or as incomplete, as the energies 
and abilities of those who prepared them make possible. 

This means in actual fact that, for the most part, the United States 
is not a government by the Congress, the President and the courts, but 
a government by bureaucracy. There is nothing wrong about the term 
“bureaucrat.” Many bureaucrats are men of great experience and 
skill, and nearly all of them are honest and act with the very best 
intentions. But they are human. They do have personal ambitions 
and jealousies and, perhaps even worse, they frequently lack initiative 
or lack power to take effective action without concurrent action by 
others, which frequently requires energies and abilities beyond what 
they possess or care to exercise on their own iniative and responsibility. 

For this reason the Government often does not act as expeditiously 
or as effectively as private business, and all too frequently businessmen 
properly complain that they cannot get action from executive agencies. 

During the investigations of the Truman Senate Committee, we 
found over and over again costly examples of ineffective action by 
bureaucrats, or failure to act at all, and perhaps the greatest single 
service that the Committee contributed to the war effort was in check- 
ing and rechecking the efficiency of the bureaucrats and in making 
even those who were not personally being investigated aware that at 
any time they might have to account for the way they handled or 
failed to handle the matters entrusted to them. It is amazing how 
many hundreds of times a mere request by the committee for informa- 
tion as to the reason for delays which had existed for weeks or months 
was answered by the immediate explanation of the executive agency 
that it had just decided on what to do and would take immediate 
action. It is beyond belief that this was mere coincidence. 

(rovernment by bureaucracy is here to stay, but I do not believe that 
any experienced person expects that the Congress will ever be able to 
devise legislation which will automatically result in efficiency and in 
just and fair administration. Our people must deal with this bu- 
reaucacy as best they can. They can state what they want and why 
they think they are entitled to it, but fundamentally they are then 
almost entirely in the hands of the bureaucracy. If their pleas are 
unavailing and proper action is not taken, or is not taken within the 
time that means anything to them, they cannot as a practical matter 
matter go to the courts except in a few very rare instances. That is 
why they go by the hundreds and thousands to their Congressmen and 
to their Senators, so that it has become a very great portion of your 
entire work to listen to the problems of your constituents and to try 
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they have not acted promptly or, in many cases where they have acted, 
as to why they have not acted in accordance with what seems to you 
to have been proper requests. 

I am convinced that the good which individual members of Con- 
gress accomplish by this action alone many, many times outweighs 
the total expense of maintaining the Congress, However, were it not 
for the fact that the individual Congressmen making inquiries are 
also members of Committees which have the power to issue subpenas, 
hold hearings, expose action that is unfair and make recommenda- 
tions which might result in legislation, I am convinced that few of you 
would be able to obtain information, much less redress, of grievances 
for which your constituents properly think the Government should 
provide remedy. 

The power of Congress through committees to investigate, and 
therefore to subpena and force testimony and the production of rec- 
ords, has always been recognized as necessary to enable the Congress 
to exercise the 18 powers of Government enumerated in the Constitu- 
tion. How can Congress legislate intelligently unless it is informed 
with respect to the subjects concerning which there may be a need for 
legislation ? 

Take for example the power of appropriation, which is universally 
accepted as the absolute bulwark of democracy, and which is expressly 
entrusted to the Congress and the Congress alone. That power can- 
not be exercised without exercising the power of investigation, to 
make test checks and, in certain instances, to make a thorough explora- 
tion into the need for the function for which appropriation is sought 
and the intelligence and efficiency with which funds previously appro- 
priated are being expended. Congress gets requests for appropria- 
tions containing thousands of items, and, with the small staffs avail- 
able to its appropriations committees and the many but limited hours 
which the members of Congress can devote to the matter, Congress 
frequently accomplishes a great deal, but only in the sense of exer- 
cising a veto and, here and there on a limited number of matters, some 
determination on its own part. Actually, the substance of the power 
of appropriations is being exercised by the bureaucrats who are pre- 

aring the material concerning their own agencies that Congress, for 
ack of information, has to accept. It is well recognized that vast 
power must of necessity reside in the Bureau of the Budget, yet even 
this Bureau cannot always exercise effective control over the many 
ramifications of our huge government. 

To show just one example, the Truman Senate committee was 
unanimously opposed to the continuation of a wasteful and ridiculous 
project, known as the Canol project, in the Canadian Northwest to 
build pipelines and oil refinery facilities at a cost of many tens of 
millions of dollars. The project was also condemned by the Comp- 
troller General, by the Chairman of the War Production Board, by 
the Petroleum Administrator, by the Secretary of the Navy and by 
various others. Senators Truman and Ferguson of the Truman com- 
mittee were both members of the Senate Appropriations Committee, 
and both had instructed the staff of the Senate Appropriations Com- 
mittee to report to them any attempt to include an appropriation for 
the continuation of the Canol project in the appropriation of the War 


to get explanations from the various agencies involved as to why 7 
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Department. The staff was to inform the Senators if any such appro- 
priation appeared in the records before the Appropriations Com- 
mittee and advised that no such item appeared. The Truman com- 
mittee made a specific request of the War Department for a flat state- 
ment that there was no appropriation requested and discovered that 
it was buried along with a number of other items in a single entry re- 
ferring to activities in the Northwest. That entry was marked “se- 
cret” and Congress was requested not to examine it, for reasons of 
secrecy. Thestaff of the Senate Appropriations Committee had never 
had access to the book containing detail of projects classified as secret, 
and the members of the committee had been asked not to examine it. 

To say that Congress was exercising the power of appropriation in 
this instance obviously is untrue. 

The War Department was exercising the power of appropriation, 
and all that Congress was doing was ratifying the total sums presented 
toit. There was nothing secret about the Canol project, and the War 
Department, when requested to justify its classification as secret, ex- 
plained that the Canol project had been improperly classified with the 
other items, which presumably were secret, because they as well as the 
Canol project all related to Alaska or the Canadian Northwest. If 
the argument now being advanced that the confidential or secret as- 
pects of a matter warrant refusal of information to Congress should 
be sustained, Congress would thereby lose entirely the power of ap- 
propriations, which it is only partially exercising today for lack of 
staff and information. 

Therefore, the Congress either must gradually abdicate its powers 
and functions entrusted to it under the Constitution, until some day it 
becomes no more effective or important than the House of Lords in 
England, or it must do one or both of two things: 

First the Congress should greatly increase its own staff of personnel 
and should offer inducements to obtain men of the highest caliber. 
The Congress should also discourage the practice of executive agencies 
drafting proposed legislation. 'The Congress should try to have legis- 
lation initiated in and by the Congress itself in fact as well as in theory. 
Take the matter of appropriations, for instance. Under such an ap- 
proach an executive agency would not have the right to submit its 
request for appropriation in the form of a bill of appropriations, but, 
instead, would have to submit information to the appropriate congres- 
sional staff, which would then collect and analyze additional informa- 
tion from all sources and submit it to the appropriations committees 
of Congress which would add to, subtract from or modify the proposals 
of the staff and cause an appropriation bill to be formulated which 
in truth and in fact would originate in the House of Representatives 
as required by the Constitution. That way no item would be included 
in an appropriation bill until there had been an affirmative decision 
to include it by Congressmen themselves or by personnel directly re- 
sponsible only to Congress. I believe firmly that such action should be 
taken, but I believe equally as firmly that there is little or no chance 
that it will be taken. , 

Second, the Congress not only should assert and maintain but 
should vigorously exercise its power to investigate. 

_No one has the termerity to challenge the right of Congress to exer- 
cise the powers expressly granted to Congress by the Constitution, 
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although, in my opinion, there is an ever growing tendency on the 4 


part of bureaucrats generally to assume that it is too bad that matters 
which they think would be handled best by experts such as they con- 
sider themselves to be should have to be explained to politicians who 
are not experts and whose opinions may reflect what they consider to 
be the desire of their constituents. 

The truth is many of the bureaucrats are not experts at all. Many 
others are poor experts, and a poor expert is often worse than none at 
all. We take great care to prevent the practice of medicine by unquali- 
fied experts, but we don’t don’t take similar care to prevent adminis- 
tation of government by unqualified experts. 

A good expert should be able to explain what he is doing so that a 
reasonably intelligent nonexpert can understand enough about it to 
have an opinion as to whether it is worthwhile or not worthwhile. 
And in the few cases where only experts can determine the matter the 
Congress should have its own staff of experts, just as the President 
has a White House staff to review the executive agencies. 

A congressional committee should not refrain from conducting any 
inv estigation solely because the matter is said to involve experts. The 
committee usually has become interested because it has information 
that the matter is or may be being mishandled. Since most officials 
hate to be investigated, they next ‘suggest that the matter involves a 
delicate balance in relations and that. exposure to questioning may 
damage morale or make it difficult to obtain or retain personnel, or 
to deal with other governments or the American public generally. 
Sometimes such arguments are nothing but subterfuges to avoid in- 
vestigation. Sometimes they have some weight, but the w eight to be 
given should properly be determined by the “congressional committee 
itself. It, in turn, is accountable to the Congress and to public opinion 
as to whether it is doing a good job. 

From this it is but a short aap for those being investigated to sug- 
gest that the eee desired by the investigating ‘committee is 
confidential or secret and should be withheld from the Congress 
because of cha danger that it might no longer be kept secret. This 
argument is predicated upon the assumption that personnel attached 
to executive agencies can be trusted to keep secrets, whereas personnel 
of the Congress, including the Congressmen themselves, cannot. 

Certainly there have been many instances when both executive and 
congressional personnel have been careless. There have been too 
many instances where a columnist has published material withheld 
from Congress as well as material Congress was asked to keep con- 
fidential. However, there is no basis to assume superiority of one type 
of personnel over the other, and it is part of the price we pay for 
democracy. 

The Congress should make sure that its own personnel, including 
its own members, are subject to appropriate sanctions with regard 
to disclosure of information classified as secret by the proper executive 
agencies unless there has been a formal determination by the con- 
gressional committee or an authorized agency of the Congress that 
the classification is not, in its opinion, necessary or deserv ed. 


The basic problem is simple. The Congress having created the J 


various executive agencies has the power to destroy them, either di- 


rectly or through refusing to appropriate funds. Subpenas can be 7 
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and have been issued to executive officials of every kind, excepting 
only the President himself, and quite probably a determined and 
united Congress could impeach and remove the ‘President: himself if 
he should persistently, contrary to the will of a united Congress, at- 
tempt to prevent the Congress from carrying out its functions. in- 
eluding the obtaining of information. However, any such drastic 
action ‘would never be considered except in the most unusual circum- 
stances, and it is very hard to conceive of the Congress being willing 
to interrupt work, which it has considered suffic iently important to 
create an executive agency to carry out, by exercising such drastic 
remedies as destruction of the agency or the refusal of funds to 
oper ate it. 

The Congress in the past has turned over contempt citations to the 
Justice Department for prosecution in the courts, largely I believe 
because the machinery of prosecution exists there. But in my opinion 
the Congress is not limited to requesting one part of the executive 
branch to act against another before the third branch—the judiciary. 
I think the Congress could disregard either or both. If the Attorney 
General should act in contempt of Congress, it would not have to ask 
him to request his own indictment, nor would it have to create a new 
executive agency to do so. It could, I believe, not only pass a resolu- 
tion holding the Attorney General in contempt, but it could determine 
and execute the sentence. This would be done under its own inherent 
powers without assistance of the executive or judicial branches, Just 
as a court can punish contempt of court without finding that the 
contempt is a violation of some penal statute enacted by the Congress. 

Several times during the proceedings before the Truman Senate 
committee, the Attorney General refused us information, subpenas 
were issued to him, and he complied with the subpenas under protest. 

The authority of the Congress is, I think, crystal clear. The difli- 
culty is that this problem has not risen as the great constitutional 
problems did in England by a clear-cut dispute between the Stuart 
kings and Parliament. 

In practice, a congressional committee conducting an investigation, 
while created by resolution of and in theory representing the whole 
Congress, may actually not really be representing the determined will 
of even a majority of the Congress. It may really only be acting with 
the consent and acquiescence of the Congress, most of the Members 
of which may have no real interest in the committee’s activities. 

Therefore, in practice an executive agency can sometimes safely 
disregard the subpena of a congressional committee so long as it does 
not openly flout the Congress itself and can assign some reason, how- 
ever flimsy, for its refusal. In such situations “the refusal is really 
based upon the assumption that the congressional committee may not 
be able to obtain a vote of contempt of Congress and that even if it 
could, the Congress would not consider taking any drastic action if 
the papers ¢ ontinued to be refused. 

In recent years executive agencies have more and more cited what I 
personi lly believe to be flimsy) pretexts of this sort and each new success 
due to an indifferent or disinterested Congress is cited thereafter as 
though it were ev idence of a recognized limitation on the C ongress. 

Among the favorites is a contention that the Congress has legislated 
on the subject by such acts as the criminal statute against disseminat- 
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ing confidential information (18 U.S.C. 1905). I think that certainly 
it is a tortured construction to assume that the Congress meant thereby 
to abdicate its own powers. That statute refers to disclosure “not 
authorized by law” to persons other than “as provided by law”. Dis- 
closure to Congress is directly in accordance with the Constitution 
itself, the highest law of the land. 

Since so many questions of this type have been raised, I think it is 
very timely for this committee particularly, and for the Congress gen- 
erally, to make a general review of the whole situation and to determine 
whether it is willing to have its right to investigate impaired, more or 
less with its own consent and acquiescence, just as it has been willing 
so far to permit its rights to legislate to be infringed upon. If the 
conclusion is that Congress desires to maintain these rights, then it 
should exercise them rather than argue about the meaning and effect of 
the various executive orders and statutes which have been cited as pre- 
texts for withholding information. 

I think that the Congress should give attention to the subject as a 
whole and set forth standards for the guidance of executive agencies 
and congressional committees in dealing with the subject of secret 
information. At the same time Congress should prescribe with re- 
spect to information that is thereafter withheld a method by which 
2 congressional committee believing that it was improperly withheld 
under the standards previously determined by the Congress can re- 
solve the matter in the best interests of the United States, protecting 
on the one hand against important information being available to en- 
emies of the United States and preventing on the other hand the 
avoidance of investigation by an executive agency interested in acting 
without congressional interference. Both of these objectives are very 
important and the best method of obtaining both of them or the best 
combination of the two should be carefully worked out by the Congress. 
There are various methods by which it could be handled. 

In the main I believe that appropriate machinery already exists in 
the Congress. An investigating committee which does not in truth 
and in fact represent the will of the Congress cannot itself punish for 
contempt. It must present the matter for resolution by the entire 
Congress. 

In order to protect the element of secrecy the Congress could deter- 
mine special procedures for having some review and check upon the 
congressional investigating committee by having the matter examined 
by the Rules Committee, which would either report the resolution for 
contempt or itself refuse to support the investigating committee. 

Within the rules committee itself the question of secrecy could 
be further protected by creating a special subcommittee of the rules 
committee to work on such matters with the assistance of a specially 
trained staff. There would be no more reason to assume that the 
entrusting of alleged secret information to such a group would be 
contrary to the welfare of the United States than there is to as- 
sume that the entrusting of secret information to a special staff of 
the President in his White House staff impairs the ability of the 
executive agency to keep its confidential matters secret. 

Such a procedure as the one outlined above should be used only 
where the executive agency and the congressional investigating com- 
mittee have been unable to work out any practical method on which 
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to operate. In other words, I do not believe all contempt proceed- 
ings should be referred to the rules committee automatically simply 
because the question of secrecy has been raised. I believe that ordi- 
narily the investigating committee should itself make that determina- 
tion and present it to the Congress, but that in special instances 
where some considerable body of the Congress had been impressed 
by the arguments made by the executive, the Congress instead of 
passing directly to resolve the resolution for contempt might say 
that in this very special situation there appeared to be a sufficient 
basis in fact so that it appeared desirable to have the matter re- 
viewed in detail by a committee which could surround that review 
with appropriate safeguards for the question of secrecy. 

That kind of procedure ought to be adopted in not more than 
one out of scores of contempt proceedings because it would very 
seldom reach that high degree of importance, but it would be a 
method of resolving those few instances which probably would in- 
volve that. I say they would be very few because men of good 
will trying to work out a problem usually can reach a solution. 

The whole executive agency as it is set up now means that one de- 
partment of the Federal Government has to work with another and 
resolve by compromise what their positions are. I see no reason 
why an executive agency claiming that secrecy was involved could 
not work with the ordinary congressional committee and resolve 
nearly every question that arises. It would only be in these very 
special instances where some very important question was still left 
for resolution that you would resort to the machinery which I think 
already exists of the Congress referring the matter to the rules 
committee for special consideration and a special recommendation 
with respect to it. : : 

In my opinion, it is difficult for any congressional committee to 
operate at this time because of the ever-increasing insistence of the 
executive agencies upon their alleged rights to refuse to disclose infor- 
mation or their alleged discretion to refuse resulting from the various 
statutes and Executive orders which they cite. If they knew that 
continued refusal would result in a determination by the Congress 
in the manner such as that described above, I believe that the executive 
agencies would retreat from their present position, and that there 
would be very few questions that would actually have to be deter- 
mined. 

In the Truman committee we did not have serious trouble with the 
problem of secrecy, even though we functioned during a war period 
and dealt in the main with procurement problems that were neces- 
sarily connected with military and naval operations in which secrecy 
was of the greatest importance. The members of the committee had 
just as much reason for wanting secret matters kept secret as any- 
body in the executive agencies. But the executive agencies knew 
that the committee, under the chairmanship of Senator Truman, 
would insist upon receiving information, the disclosure of which it 
honestly believed would be beneficial to the Nation and the war 
program. 

The power of subpena was exercised even against Cabinet mem- 
bers, but never tested by a request for a contempt citation by the 
Senate because in all instances the executive agencies either furnished 
us with the information requested, or furnished us with a statement 
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that the matter involved a top secret, or furnished us with a statement 
of the information under an arrangement that we would keep it secret 
unless we concluded that its disclosure would serve a suflic iently im- 
portant purpose to warrant our insisting upon it. In the case of top 
secrets it was sufficient for the executive agency to state that a top 
secret was involved and the committee, not for lack of power but 
because of its own determination as to the proper thing to do, would 
go no further except to indicate that at some subsequent time the 
matter would be reviewed when the secrecy was no longer of impor- 
tance and that the executive agency would have to take the responsi- 
bility for having determined that a top secret was involved. 

An example is the atom bomb. The committee did not know about 
the atom bomb, but Senator Truman was told by Secretary Stimson 
that certain inquiries of the committee touched upon a matter of the 
utmost secrecy and immediately, without asking for any detail con- 
cerning it, Senator Truman informed Secretary Stimson that the 
committee withdrew its request for the information. 

On anything less than top secrets an arrangement was made with 
the War Department and the Navy Department so that information 
would be furnished to the chairman and myself under an agreement 
that we were not to disclose the information in any way without re- 
turning it and testing the power of the Truman Committee to require 
its production by subpoena. Such information although furnished 
confidentially was frequently of great value to us in determining the 
extent of our investigations and in charting our overall course. 

We also had one other safeguard which was the statement that 
the committee held the department in question responsible not only 
for the classification of the document initially, but for continuing to 
classify it as secret, and that thereafter at some subsequent date the 
department would have not only to disclose the information but 
would have to explain without the mantle of secrecy why it had 
continued to insist that secrecy was involved. I am corry to say that 
the effectiveness of this was consider ably impaired by the fact that 
the passage of time and changes in events in some instances meant that 
the matter was never reviewed. I would recommend that the Con- 
gress be vigilant in the future in this respect and that it condemn any 
action found on later investigation to ok been motivated by the 
desire to avoid investigation. Any such action should strongly be 
condemned as not only a a contempt but a fraud upon the Congress. 

For any individual committee primarily directing its investigation 
at the efficiency or lack of efficiency of individual activ ities of govern- 
ment, a working arrangement such as the one we had in the Tru- 
man Committee was preferable to attempting to adjudicate the exact 
limits of legislation and executive authority during a war. 

However, this committee, as I understand it, is considering the 
functions of government rather than directing its energies to obtain- 
ing information on any specific subject. I believe that your investi- 
gations and a report by you on the functions and limitations of au- 
thority of the executive agencies and Congress would be desirable to 
prevent what I personally believe are attempts to avoid or impair 
the investigating powers of Congress, which in turn, I believe, ham- 
pers the legislative powers and imperils democracy as we know it. 

I want to say I have read with very great interest the report of 
the staff of this committee on the law questions and that I have never 








































ory 
lor 
deg 
bat 
aie 
for 
col 
30 

cat 
fie’ 


Wm 
CO! 
fo! 
op 


in, 
th 
le’ 
ul 
of 





























ment 
secret 
y im- 
f top 
1 top 
r but 
vould 
e the 
upor- 
Onsi- 


ibout 
mson 
f the 

con- 
t the 


with 
ition 
ment 
it re- 
juire 
shed 
x the 
® 
that 
only 
ig to 
> the 
but 
had 
that 
that 
that 
Son- 
any 
the 
y be 
. 
tion 
ern- 
Pru- 
xact 


the 
ain- 
asti- 
au- 
e to 
par 
am- 
t. 
| of 
ver 


aa 
Ne 
& 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 529 


seen a better report on a subject of that type. I think it unquestion- 
ably states the law as the law is. My only comment would be that 
[ think that it is much more import: unt now to practice the authority 
of the Congress rather than continue to argue w ith executive agencies 
as to whether it exists. 

I thank you. 

Mr. Moss. Thank you, Mr. Fulton. 

The next panel member is Prof. Fred S. Siebert. 


STATEMENT OF PROF. FRED S. SIEBERT, UNIVERSITY OF 
ILLINOIS 


Mr. Siesert. My name is Fred S. Siebert. My address is 119 Greg- 
ory Hall, Urbana, Ill. I was born in Tower, Minn., received a bache- 
lor of arts degree from the University of Wisconsin and a J. D. 
degree from the U niversity of Illinois. I am a member of the Illinois 
bar. Since 1941 I have been director of the School of Journalism 
and Communications of the University of Illinois. I am legal counsel 
for the Illinois Press Association and chairman of the law and press 
committee of the Inland Daily Press Association. For more than 
30 years I have been a student of what might be called “communi- 
cations law.” I am the author of several books and articles in this 
field. 

I assume it is not necessary at this point for me to dwell on the 
inportance of the problem w ith which this subcommittee is currently 
concerned. The widest possible access to and dissemination of in- 
formation about Government activities is essential to the successful 
operation of our form of government. 

I should like to point out that although this subcommittee is deal- 
ing only with the problem of access to “Government information on 
the Federal level, the same problem exists on both the State and local 
levels. What this committee does to solve the problem before it will 
undoubtedly have a considerable effect on the practice and procedures 
of State and local government bodies. 

I have been able to observe in my own State a tendency for both 
State and local governmental bodies to imitate the methods and prac- 
tices of Federal bodies. What a president can do, a governor can do. 
What a Federal department can do, the local board of education can 
do. Information policies and practices on the Federal level tend to 
become the models for officials on the local level. Therefore what this 
committee accomplishes will help solve the problems for State and 
local governments. 

Also I need not stress the difficulty of the problem which this sub- 
committee faces. I can state it in the form of three brief principles: 

First, both the Congress and the public should be given as much 
information about government affairs as possible as soon as possible. 

Second, it must be conceded that some information in the hands 
of Government officials must be withheld at least for an unspecified 
period of time. 

Third, the problem is to develop a set of principles or standards 
which will readily distinguish between information which should be 
disclosed and information which for the time being should be with- 


held. 
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To establish a set of appropriate standards to provide this dis- 
tinction by legislation is, as this subcommittee knows, extremely difli- 
cult. We have very few precedents. The experience with similar 
legislation on the state level has not been very satisfactory. Legis- 
lation has often miscarried resulting in the opposite of that which 
was intended. The exceptions which must necessarily be provided 
for often tend to become the rule. 

Any standard for distinguishing between access and secrecy of 
Government information must necessarily be very broad and there- 
fore vague. However, this should not be disheartening, as we have 
dealt with vague standards before in several Government areas. I 
must confess that I am not optimistic that legislation can completely 
solve the problem, but it can help. 

This subcommittee has already done a great deal to expedite the 
flow of Government information. The mere fact that this committee 
was created, that it has raised questions, that it has solicited infor- 
mation from Government agencies on information policies—ail have 
helped to improve current information practices. 

I shall not attempt in this preliminary statement to answer the 
suggested questions which the chairman of this subcommittee has 
submitted to this panel. However, I should like to suggest that, 
although amendments to some of the existing statutes which have 
been used as authority for secrecy will help the situation, I do not 
think such amendments will solve the problem. We still need a great 
deal of experience, trial and error, precedents, arguments on specific 
situations before we can effectively straighten out the situation. 

Such experience can come only by a form of judicial evaluation 
of the issues in each case. Because of the nature of the problem it 
is apparently impossible to provide for full judicial review on in- 
formation issues. However, I should like to have the subcommittee 
consider the possibility of setting up some kind of review board with 
authority to investigate problems of Government information sub- 
mitted to it either by the Government, or public or by representatives 
of the news media. Such a board could be authorized to publicize its 
findings in those cases where it found that information was being 
wrongly or unnecessarily withheld, and could also publicize in part 
at least its findings in those situations where secrecy was necessary. 

Such a review board after several years of operation could then de- 
velop a set of principles which would effectively distinguish between 
information which should be kept secret and information which should 
be disclosed. Such a set of principles or standards would be invalu- 
able for Government at all levels; they would facilitate the work of 
the news media; and above all they would provide the public with 
information about Government, without which our democracy cannot 
flourish—in fact, cannot operate. 

As I indicated I will attempt some answers to the questions which 
this committee propounded. I will be glad to give them now or later. 

Mr. Moss. Perhaps if we hold those until we get into the panel 
discussion itself it might be helpful. 

Thank you, Pr ofessor Siebert. 

We will now hear from Mr. Harold L. Russell. 
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STATEMENT OF HAROLD L. RUSSELL, ATTORNEY, GAMBRELLI, 
HARLAN, RUSSELL, MOYE AND RICHARDSON, ATLANTA, GA. 


Mr. Russett. Thank you, Mr. Chairman. 

I am a lawyer from Georgia, a member of the firm of Gambrell, 
Harlan, Russell, Moye and Richardson of Atlanta,Ga. _ ; 

I appreciate the opportunity, Mr. Chairman, to be with you this 
morning. 1 have reviewed the documents prepared by this committee 
and its staff, and I want to congratulate the committee and its staff 
on the conscientious and painstaking efforts which they have exerted 
on this important public problem. 5 Me 

I have been greatly impressed by the dedication to the public in- 
terest of this committee and its staff in this situation. 

My remarks this morning, Mr. Chairman, will be strictly those of 
a private citizen. I do not speak for any association of which I ama 
member, and as far as I know, no client of my office has any direct 
or indirect private interest in the subject matter. 

These remarks, Mr. Chairman, will be more in the nature of the 
comments of a citizen than a learned discourse on legalities, because I 
believe the committee’s problem is more one of finding a solution which 
is compatible with this country’s basic governmental philosophy than 
one of finding a solution in existing statutes and decrees. 

In approaching the problem before this committee, it seems appro- 
priate to review briefly some basic principles of this country’s form of 
Government which relate to (1) the citizen’s right to know about the 
operations of his Government, and (2) the right, power and duty of 
the Congress to know about the operations of the Ginvaaie. 

First, as to the citizen’s right to know of the operations of his 
Government : 

1. Our Government derives its powers from the “sovereign people” 
and holds only such powers as have been delegated to it by the 
Constitution. 

2. The citizen has a right to know of the actions of his Government, 
those holding Government office being, under the Constitution, “ser- 
vants of the people.” 

3. An informed citizenry is essential to the functioning of our 
system of Government—otherwise, those in power would be free from 
the intelligent and effective control of the people. 

Secondly as to the right, power and duty of the Congress to know 
of the operations of the Government : 

1. We have three branches of Government, the Legislative, the 
Executive, and the Judicial, all constitutionally equal. None would 
seem to have any right to information not also equally available to 
the others, with one possible exception. 

2. The apparent possible exception is that of Congress. Article I, 
Sec. 6, of the Constitution provides that each House of Congress shall 
keep and publish a journal of its proceedings “excepting such Parts 
as may in their Judgment require Secrecy.” It could be considered 
quite significant that the Constitution contains no provision expressly 
conferring upon the executive the power, or discretion, to impose 
secrecy. 

3. Our Government is one of “checks and balances.” Full and com- 
plete information is vitally necessary to congressional exercise of its 
place in our Government. 
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4. The Congress and the Executive are not rivals, but partners, in | 
our Government. Full information is vital to the effective exercise by 7 
each of its duties and responsibilities. 4 

The power of the Executive, then, to withhold information from the 7 
people or the Congress is an implied power, not expressly conferred 7 
by the Constitution. Commonly two reasons are advanced for its 
exercise : 

1. Reasons of national security—the necessity of withholding from 
public disclosure information which would aid enemies or potential 
enemies of our Country. 

2. The claimed necessity for confidential communications within 7 
the executive department to insure the effective discharge of executive 7 
responsibilities. I have not seen any facts or examples indicating 7 
that advice given by any one person in the executive branch to another 7 
would be any less effective if it were not clothed with secrecy. ‘ 

Whatever the reasons for denying public disclosure of information, 
they would not appear to apply to confidential disclosure to Congress. 

Any withholding of information appears to be justified only in 
relation to a particular time when its disclosure would be harmful to 7 
the public interest. Once that time has passed, the information should 7 
be made publicly available. 

The conclusions which I draw from the above thoughts are : j 

1. Congress and the Executive have at least equal rights and equal 7 
duties with respect to access to, the publication of, information on the J 
operations of the Government. 

2. It is contrary to this country’s basic governmental philosophy for % 
the Executive to have sole and complete discretion as to whether infor- ( 
mation will be made public. 

3. There seems to be no necessity for withholding information from 7 
confidential disclosure to Congress. 4 

4. Procedures should be established for joint exercise of responsi- 
bility by the Congress and the Executive to determine what informa- 7 
tion should be publicly disclosed and when information withheld 7 
should be made public. 4 

I have worked out answers to some of the questions posed by com- 
mittee counsel, and I will have them mimeographed and furnish them 
to Mr. Mitchell. 

Thank you very much. 

Mr. Moss. Thank you, Mr. Russell. 

The next panel member is Prof. Frank C. Newman, of the Uni- 
versity of California. 

Professor Newman was in attendance at the panel discussion yes- 
terday. I understand he does not have a prepared statement, but he 
has agreed to summarize for the benefit of the panel members today 
the proceedings of yesterday. 


STATEMENT OF PROF. FRANK C. NEWMAN, PROFESSOR OF LAW, j 
UNIVERSITY OF CALIFORNIA SCHOOL OF LAW 


Mr. Newman. My name is Frank Newman. My home is in Cali- 7 
fornia. For the past 10 years I have been a member of the faculty 7 
of the School of Law of the University of California at Berkeley. | 

My major subjects have been administrative law, and legislation. 7 
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At the present time, I am a member of the governing council of the 
Section of Administrative Law of the American Bar Association, and 
last year with Prof. Stanley Surrey of the Harvard Law School 
I published a book entitled “Legislation.” You may be interested to 
know that chapter 4 of that book deals with legislative-administrative 
relations, and chapters 5 and 6 deal with the general problem of 
legislative investigations. 

I want to thank the committee for the opportunity to appear this 
morning, and also for the opportunity to visit yesterday at the very 
interesting sessions. 

I had originally intended to discuss the questions that the com- 
mittee submitted to the panel members. Now, instead, I will point out 
in brief summary some of things that seem to me to be especially sig- 
nificant in the discussions of yesterday and this morning. 

First of all, I think it is crucial that we distinguish two problems. 

First, the problem of Congress’ right to know; and 

Second, the problem of the people’s right to know. 

The answers to both those problems are important, of course, but 
it seems to me that the considerations differ immensely. 

I suppose that Mr. Fulton today and Mr. Schwartz yesterday were 
interested primarily in the problem of Congress’ right to know, 
whereas Mr. Siebert today and Mr. Cross yesterday were interested 
primarily in the people's right to know. 

The problems are related, of course, and I thought it might be of 
interest to the committee to quote briefly frem a statement made many 
years ago by Woodrow Wilson. The statement was recently quoted 
by the United States Supreme Court in a case involving the power 
of the House to investigate, “United States against Rumely, decided 
in 1953.” 

In this quotation Wilson points out the close relation between the 
people’s right to know and Congress’ right to know, and he says that 
Congress is meant to be the eyes and the voice of its constituents. 

In other words, the people learn because Congress learns, in addition 
to their privilege to learn as citizens. 

Unless Congress have and use every means of acquainting itself with the acts 
and the disposition of the administrative agencies of the Government, the coun- 
try must be helpless to learn how it is being served, and unless Congress both 
scrutinizes these things and sifts them by every form of discussion, the country 
must remain in embarrassing and crippling ignorance of the very affairs it is 
most important that it should understand and direct. 

The informing function of Congress should be preferred even to its legislative 
function. 

That is similar to some of the comments Mr. Schwartz made yes- 
terday. 

It seems to me that both these questions, the problems of Congress 
and its right to know, and the problem of the people and their right 
to know as citizens, involve matters of law and matters of policy, and 
the two should be distinguished. With respect to Congress we talk 
about constitutional law, and we have learned that there really are 
not many informative cases on this precise problem of what Congress 
can do. 

It seems to me that the members of the panel have all been in agree- 
ment that Congress in general does have the right to demand infor- 
mation from the executive agencies, and it seems to me also that at 
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least yesterday, even though we have not discussed the details today, 
it is clear that your panel members do not agree with the conclusions 
stated by the Attorney General in his memorandum of May 1954. 

On the problem of the people and their right to know as citizens, 
we have some questions of constitutional law. Mr. Cross mentioned 
those briefly yesterday. 

We also have many problems of statutory law, and it is on that 
point that the law on these two different problems is different. With 
Congress we talk only of the Constitution. I know of no statute 
suggesting Congress’ right is limited. 

Vith respect to citizens generally there are many statutes which 
cut across. 

Questions of policy, it seems to me, are without doubt the most 
important, and many members of the panel have emphasized the 
need for wise decision making here, rather than attempts by lawyers 
to figure out exactly what some of these not very pertinent cases have 
held. 

I would like to add one point by way of elaboration of an assump- 
tion that generally has been made. 

In general, it has been assumed by the members of the panel, I 
think, that State secrets ought to be privileged. We have not agreed 
that they should be as a matter of constitutional law. I think most of 
use insisted that probably Congress should have the power even to 
get into State secrets, and Mr. Fulton suggested several ways in which 
State secrets can intelligently be examined. Nontheless, there has 
been general agreement that State secrets are different from other 
kinds of Government information. 

It seems to me important that we keep in mind that the question 
of borderlines on State secrets is extremely crucial. 

For example, I personally would not accept the proposal of Mr. 
Schwartz that State secrets should include all matters involving the 
public security or concerning the military or naval organization or 
plans of the United States, or concerning international relations. 

If I may give a few examples taken from the newspapers recently : 

We recently had testimony from General LeMay on very difficult 
problems in bennbee production. Those matters concerned the na- 
tional defense and the armed services. 

I would hate to think that the Congress were to be restricted com- 
pletely in its examination of very difficult problems such as bomber 
construction, and that its information should depend solely on what 
the executive agencies thought was appropriate. 

Another item on the same front page, the recent Parris Island 
tragedy involving the Marine Corps—a matter involving the armed 
services certainly. Would we want that to be something which 
could be disclosed only if the executive saw fit ? 

Another recent item was the struggle involving information con- 
cerning the Dixon-Yates contract. The Chairman of the Atomic 
Energy Commisison was involved. Atomic energy involves matters 
of supersecrecy. Nonetheless, not everything coming up in the 
Atomic Energy Commission should be so treated. 

Perhaps Congress should be very wary about such matters as to 
whether we are building a tunnel under Fast Berlin. I don’t think 
they should be wary about whether the Central Intelligence Agency 
is building a $50 million building on the Potomac. 
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The mere characterization of matters which concern defense or 
national security is not enough, I feel. 

It seems to me that all the panel members apparently agree that 
Congress should do something and that the situation has become 
serious. 

It seems to me that it is a remarkable thing that we have all these 
agencies in the Federal Government citing the President’s letter of 
May 17, 1954, as authority for their withholding information. 

I am quoting from the document you sent out to us from the 
American Law Division of the Library of Congress analyzing the 
replies of the agencies to your questionnaire. 

Here we have the Departments of Agriculture, Commerce, Health, 
Education, Welfare, Interior, Post Office, and many other agencies 
all stating, apparently, that they believe that matters involving ad- 
vice given by subordinates in these agencies to their superiors, at 
whatever level, are privileged communications not to be revealed. 

If that is the situation, 1 am indeed worried about where we stand 
in this country with respect to matters of ineptness and corruption 
and subversion, because it is the job of Congress to be the eyes and 
the voice of the people in investigating complaints of mismanage- 
ment, as Mr. Fulton said. 

Mr. Schwartz and Mr. Fulton both argue that Congress should im- 
mediately take action so that this increasing arrogance, we might call 
it, of the agencies does not become an overwhelming problem. How 
should this be done ? 

Several people have talked about the necessity for having some 
kind of review, both on the problem of Congress’ right to know and 
on the problem of the people’s right to know. I suppose you could 
have three kinds of review—judicial, administrative, legislative. 

I think we all agree it is possible to get judicial review of the matter 
of Congress’ right to know through contempt citations, although those 
should be handled with wisdom and discretion, of course. 

There seems to be general agreement that apart from the contempt 
process there were definite limits on the powers of courts in these mat- 
ters. I perhaps should tell you that I do not completely accept the 
assumption of the other members of the panel that there is no place 
for judicial review with respect to the citizen’s right to know. 

This afternoon we will talk about section 1002-c of the Adminis- 
trative Procedure Act, the general public records section of the 
Administrative Procedure Act. 

It seems to me that section provides that certain people are entitled 
to information. 

The House Committee, in discussing that section, said, “Refusals of 
information”—this is page 23 of H. R. 1980, 1946. 

Mr. Mrrcuetx. Will you identify the report? 

Mr. Newman. The report of the Judiciary Committee on the Ad- 
ministrative Procedure Act. 

The committee in discussing section 3 (c) said, “Refusals of infor- 
mation by agencies would be subject to the requirements of section 
6 (d).” 

Turning briefly to that section, section 6 (d) is entitled, “Denials,” 
and this would be a denial of information— 
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Prompt notice shall be given of the denial of any written application to any 
interested person made in connection with any agency proceeding. In general 
the denials must be accompanied by a simple statement of grounds or reasons, 

To my mind there is no question that the request for information | 
from an agency involves a “proceeding,” that the denial of the request 
is an “order” as defined in the Administrative Procedure Act, and | 
therefore any person suffering legal wrong could get judicial review 
under section 10 of the Administrative Procedure Act. 

The immediate answer would be that most people can’t show legal 
wrong. I am not so sure. 

It seems to me that in certain situations many citizens could show 
legal wrong caused by denial of information. 

T also think that an argument could be made that a newspaper could 
show special wrong. 

But apart from the immediate question of what the Administrative 
Procedure Act means now in its judicial review section, I give these 
illustrations to indicate that a statutory amendment would be very 
simple involving section 10 of the Administrative Procedure Act. and 
particularly section 10 (a). 

That section states: 

Any person suffering legal wrong because of any agency action shall be 
entitled to judicial review. 


In addition, any person adversely affected or aggrieved by such action within 
the meaning of any relevant statute shall be entitled to judicial review. 


In my opinion the Supreme Court case of Pederal Communications 
Commission v. Sanders Brothers makes it clear that Congress has the 
power to authorize people particularly interested, such as newspapers, 
to defend the public interest in judicial litigation, with a simple stat- 


utory amendment saying that a Sacer a: for example, is a person 


aggrieved entitled to judicial review of a denial of administrative 
information. I thing there is ample authority that that litigation 
would be sustained as a case or controversy. 

Mr. Mrrcuetzt. Do I understand you correctly to say that if the 
act as now written were to be amended with those words that there 
would be ample justification for such action ? 

Mr. Newman. There is a good legal argument that the Administra- 
tive Procedure Act even now authorizes many people to review denials 
of information. I am not sure that the case brought by a newspaper 
would stand. 

Mr. Mircuett. As it is written now? 

Mr. Newman. As it is written now. I have no question under the 
Sanders Brothers case that Congress could authorize a newspaper, for 
example, to test the public interest in the denial of information. 

Mr. Mrrcuetx. In other words, you would be testing the people’s 
right to know? 

Mr. Newman. That is right. In the Sanders Brothers case it was 
held that a competing radio station could test the people’s right to 
fair determination by the Federal Communications Commission. 

The Supreme Court held that the competing station had no interest 
of its own, that it was appearing for the public. That would be the 
theory on which we would support newspaper litigation in this kind 
of proceeding. 

Mr. Mircuerti. Mr. Chairman, at this point I want to call to the 
attention of the members of the panel ine the committee one of the 
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problems that this committee has been faced with. Each of you has a 
committee print on the questionnaire. Page 162, the answers to the 
questionnaire submitted by this committee to the Federal departments. 

On page 164, down in (b), entitled, “Working Papers”—is that the 
case you are talking about? 

It states— 

In general, see Sanders Brothers Radio Station v. Federal Communications 
Commission. 

Mr. Newman. I would have to check. Reading this over it appears 
to me they are particularly interested in the decision of the Appelate 
Court with respect to the information point. I was not addressing 
myself to that. I was addressing myself to review and right of suing, 
standing to sue. 

Mr. Mircneti. The Federal Communications Commission has with- 
drawn this citation as justification for withholding information. 

Mr. Newman. Really? I was surprised to hear that, I will admit. 

Mr. Mircuet. That is why I brought it up. But that is an illus- 
tration of improper citation which has happened, for example, the 
letter of May 17, 1954, and in many other cases cited before this com- 
mittee by Government departments, which bears out Mr. Fulton’s 
point throughout his entire statement. 

Please continue. 

Mr. Newman. I would like to give two more instances, before I con- 
clude, of the pressing need for action. 

One involves the opinion of the Attorney General of June 15, 1955, 
which was sent to us by the staff. 

On page 11, after concluding that the Communications Commis- 
sion, again, could submit certain information to the congressional 
committee, the Attorney General says that they need not, that they 
have authority under law, they are exempted under law from a cer- 
tain provision of the code, but it is discretionary. 

Again he refers to the discretion in the executive branch to with- 
hold confidential papers. It has nothing to do with State secrets, 

nothing to do with the personal operations of the President, if we 
were to add that to the category of State secrets; rather, complete 
discretion of the executive branch to withhold confidential papers. 

Another item that interested me: on the one hand we have a report 

from Congress’ representative, the Comptroller General, vigorously 
criticizing the CAB, particularly with respect to its attitude on 
the major iarlines. This is from the Washington Post. 
_ On March 23, 1956, we have a story in the Washington Post involv- 
ing a member of the CAB, a special visit paid to him by the Air Trans- 
port Association president. Questions come up of improper influ- 
ence, and again a denial to advise Congress on the operations of 
the CAB, even though the Comptroller General has indicated there 
is reason for investigation, even though the facts of the situation seem 
to suggest need for investigation; and I want to make it clear I am 
not making any decision on the merits. It may be that investigation 
would disclose nothing improper, and it may be that investigation 
would disclose the Comptroller General was wrong, but still it is 
most sae to say Congress may not investigate. 

Concluding on this problem of review I merely want to point out 
that apart from judicial review several of the panel members have 
suggested administrative review systems. 
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Mr. Klagsbrunn and Mr. Siebert are quite close in their proposals 
that some agency be set up to test many of the borderlines in this field, 
both as to the public and Congress. 

Mr. Schwartz proposed a rather major agency which would be set 
up solely to decide the crucial disputes between executive and legis- 
lative. Those would be administrative. 

I do not want to comment on those at the moment. I merely point 
them out. It seems to me they are to be contrasted with the proposal 
Mr. Fulton made that Congress itself set up its own legislative review 
system. 

"Those methods all should be considered. I want to endorse the state- 
ment made by many other panel members that something should be 
done before the situation becomes increasingly bad, becomes so bad 
that in effect Congress no longer is able to do its fundamental job 
under the Constitution. 

Mr. Moss. Thank you, Professor Newman. 

Because of the fact that discussions will consume considerable time, 
and in order to have continuity, we will recess now until 2 o’clock. 





AFTERNOON SESSION 


(The subcommittee reconvened at 2 p. m. pursuant to recess.) 

Mr. Moss. The subcommittee will come to order. 

I will recognize Congressman Meader at this time for some 
questions. 

Mr. Meaper. I would like to ask Mr. Fulton if he has had an op- 
portunity to examine the statement made before the committee yester- 
day by Professor Schwartz of New York University. 


FURTHER STATEMENT OF HUGH FULTON, PROF. FREDERICK §. SIE- 
BERT, HAROLD L. RUSSELL, AND PROF. FRANK C. NEWMAN 


Mr. Futon. I did read that statement briefly and I would say that 
I agree with everything in it except I would not personally agree that 
it would be desirable to set up an agency such as Professor Schwartz 
recommended or suggested; the agency being one where the Supreme 
Court would appoint the members and the agency supposedly would 
have the power then to determine whether the Congress was entitled 
to information where the claim of privilege or secrecy was made. 

I would not personally believe in that. I think that there is nothing 
different about secrecy oe there is about anything else. Information 
of any type might be considered by some agency to the welfare of 
the Nation if disclosed by the Congress. It might be harmful simply 
by wasting the time of important people; it might be harmful because 
it was secret. But those are all questions ekich I think Congress 
should itself determine rather than delegate to an agency that would 
be staffed by the executive and the Supreme Court. 

Also, presumably those men while they might become experts in the 
field of secrecy, would only be half expert at best because they would 
not be experts in the various fields such as military affairs or other 
things underlying the secrecy. To give them over all of those matters 
would almost make them a super agency of government. 

Mr. Meaper. I wonder cathe you had any comments to make on 
the suggestion offered by Mr. Klagsbrunn that there be created an 
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office of information in the Executive Office of the President which 
would attempt to carry out a broad general policy announced by the 
Congress with respect to the release of information within the posses- 
sion of the executive branch of the Government. 

Mr. Fuuron. If the executive branch of the Government regularly 
wants to claim a privilege, and to some extent they are gradually get- 
ting to that position, I would say they might themselves profitably— 
that is, the President might himself profitably set up some means 
within his own staff of clearing that kind of thing. But I do not think 
that would affect the right of Congress. I think it would mean that 
the executive branches would have to conform to general standards 
and rules that the President, himself, more or less had set forth and 
that would narrow and reduce the number of claims of secrecy or priv- 
ilege. But I do not quite see how or why the Congress itself should 
participate in that beyond providing the necessary funds if the 
Executive needed funds for it. 

In other words, I would look with a considerable amount of sus- 
picion at any new agency, however set up, that was not itself a part 
of Congress and directly responsible to Congress and to Congress 
alone. The other agencies could do some valuable things but I do 
not think they should in any way be a limitation on Congress ad- 
mittedly or impliedly, and when you attempt to set up anything like 
that, you almost always by definition of your terms perhaps raise one 
question for every two that you settle. You then leave a field where 
there has been no judicial precedent and you have to wait until you 
have judicial precedent to understand what it means. 

I refer, for example, to something like the antitrust laws where 
60 years have gone by and we still are not too sure what they mean 
and where, if you lightly or quickly attempt to legislate, you may 
create new problems. 

Mr. Meaper. I gather from these remarks and also what you said 
in your prepared statement that you do not see any need for any legis- 
Jation to enable Congress to exercise the power which it has under the 
Constitution to get the information that it needs, that you think all 
it needs is greater activity and aggressiveness on the part of the Con- 
gress to assert a power which it admittedly has and you do not need 
any commissions or office of information or any laws passed to cor- 
rect the growing tendency of the executive to withhold information 
from the Congress. 

Mr. Futon. I would agree with that statement but I also would 
say that I think Professor Newman was right with respect to the 
other problem that you are discussing, information to the public. It 
is very difficult to formulate legislation or to set up a commission 
but it is a very important subject, and probably some progress might 
be made by giving consideration to how you could implement that. 

The trouble with it would be the same trouble you have with the 
present judicial review of administrative tribunals. The judicial re- 
view has to be based on the theory that the administrative tribunal 
is factually expert in the matters involved and that it has a certain 
field of discretion and therefore the judicial review is so hampered 
and restricted that in most instances, especially considering the expense 
and time element, the remedy is not very substantial. I think some 
progress can be accomplished in that field but in the main, even for 
the dissemination of information to the public, the public will be 
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more dependent on the watchful exercise by Congress of its own in- 
vestigative powers and the disclosures it will make through its own 
reports rather than by suit which could help but would “only be a 
palliative. 

Mr. Mraper. In other words, you believe that a citizen who has been 
denied information could very well appeal to the appropriate con- 
gressional committee to secure that information and make it public 
in the event in the committee’s opinion it should be made public ? 

Mr. Futon. I believe that was one of the principal things that 
was accomplished during the Truman Committee times; in fields that 
were quite important, but were said to be very secret such as questions 
of the expansion of the steel industry, the aluminum industry, and 
the like, where an individual would have been almost hopelessly in- 
capable of obtaining information but where, if he could convince the 
congressional committee that the subject was important enough for 
the information to be obtained and analyzed and then made public so 
that newspapers and others could for mulate opinions, he could thereby 
get redress in many of the instances where he was entitled to it—not 
all because nothing is ever perfect. 

Mr. Mraper. In your statement I do not believe you attempted to 
comment upon the foundations for the claim of privilege that has 
been advanced by Attorneys General and others but that was pretty 
well covered in the Schwartz statement, I believe, and I think you 
have indicated you subscribe to the propositions that Professor 
Schwartz laid down which in effect said there was no validity to the 
claim made by the Attorney General. 

Mr. Futron. I not only subscribe to, but I admired the way in which 
he did set it forth very ably. 

Mr. Mraper. That is all. 

Mr. Moss. Mr. Mitchell ? 

Mr. Mrrenen, Mr. Fulton, just a few questions on your prepared 
statement. On page 7 of the mimeograph you have the following 
statement “Several ions during the proceedings before the Truman 
Senate Committee the Attorney General refused us information, 
subpenas were issued to him, and he complied with the subpenas 
under protest.” 

Could you go into that procedure in more detail, as to whether the 
subpena was actually served on him. 

Mr. Futton. Yes. Subpenas were several times served at the 
direction of Senator Truman upon Attorney General Biddle by Mr. 
Harold Robinson of the committee staff. If you want a typical 
instance, I could cite the case of the Corrigan, Osborn & Wells investi- 
gation. The Truman Committee investigated a company or firm that 
had been doing business in connection with Government contracts 
and one of the ‘partners of which was a commander in the Navy and 
we had a specific request but not a subpena upon the Navy Depar tment 
for certain information and were informed that that would not be 
furnished to us because they were not able to furnish it as they had 
delivered that file to the Attorney General and were informed by the 
Department of Justice that the Attorney General was interested in 
the possibility of a criminal prosecution of Commander Corrigan and 
that he thought that his executive duties or the duties of the Justice 
Department ‘might be interfered with by the Senate obtaining this 
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material and utilizing it in some manner not beneficial to the prose- 
cution. 

It was also suggested that quite possibly there might be immunity 
eranted by reason of our actions and we insisted that if necessary, 
the authority of the Truman Committee over the Attorney General 
would be tested completely and that we were interested not just in 
whether there was a criminal prosecution possibility against Com- 
mander Corrigan, but whether there were inefficiencies in ‘the Navy in 
other quarters associated with this matter where the inefficiencies did 
not amount to anything serious enough even to suggest that a criminal 
action lay but where it would be something that we might want to 
have corrected. 

We, in essence, demanded to know why it was believed there would 
be immunity, and the Justice Department was unable to show us that 
there was any possibility of any immunity being granted. 

In other words, we considered it perhaps honestly advanced but 
not an argument that was of any substantial merit. We therefore 
insisted and were informed that the Attorney General would furnish 
the material and it was so furnished. 

Other instances involve different facts, but they are of similar char- 
acter. 

Mr. Mrrcneti. What we are particularly interested in is: Did the 
Truman committee withdraw its subpena after serving or was it 
in effect a real subpena where he complied because of the subpena? 

Mr. Furron. It was never withdrawn. It was complied with. 
And the Attorney General complied with the subpena rather than 
bring the question to an open breach between the two agencies, the 
Senate and the Department of Justice. 

Mr. Mircuetz. Therefore, there is legal status then to the fact that 
a subpena has been served and has been recognized by the head of 
a department ? 

Mr. Futron. There never was any statement that I know of on 
behalf of the Attorney General during discussion of any of these 
subpenas to the effect that the Senate did not have the authority to 
issue the subpena to the Attorney General as an individual. He did 
raise questions as to his alleged privilege but he did not assert that 
privilege when it was necessary for him either to be in a position 
where our committee might have cited him to the Senate for con- 
tempt or to drop his privilege. In other words, he dropped his privil- 
ege but at the same time stated he had had it if he had wanted to 
exercise it. 

Mr. Mrrcnety. On page 6, the last paragraph, second sentence— 
The Congress, having created various executive agencies, has the power to destroy 
them either directly or through refusing to appropriate funds- 


and then you admit that is drastic action and the last sentence— 
by exercising such drastic remedies as destruction of the agency or refusal of 
the funds to operate it. 

Have various agencies of the Government not moved from depart- 
ment to department when they have been questioned by Congress ? 
For example, let us take the ECA. ECA was first known as the ECA, 
Economic Cooperation Administration. Next it was known as the 
Mutual Assistance Program. Next it was known as the Foreign 
Operations Administration and now it is still in existence in some 
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shape, form, or manner as the International Cooperation Administra- 
tion of the Department of State. 

Now these various changes took place because of the inquiry of 
Congress into what was going on in those agencies but in effect it 
is still there. 

Mr. Fuuron. I could comment only generally on that particular 
problem. I have noted that the agencies have been changed from 
time to time and that is not at all unusual. President Roosevelt 
during the last war probably more than any other President had a 
habit of reshuffling agencies, particularly those that existed by reason 
of executive decree and such reshuffling sometimes was due to con- 
gressional criticism. 

For example, the appointment of Donald Nelson followed within 
24 hours after the delivery of the Truman committee report criticizing 
the Office of Production Management but I was not so much discuss- 
ing the fact that executive agencies seem to have continuity—it is 
difficult to kill an agency once it starts—as indicating that if you 
should ever have a judicial decision which purported to place the 
Supreme Court squarely in opposition to the Congress of the United 
States and the Supreme Court issued, for example, a writ of habeus 
corpus directing that an official of some executive agency be released 
who was being held by the Congress for contempt, I would say it is 
probable that the Congress would recognize that writ of habeus corpus 
and allow the prisoner to be released. In a very great struggle such 
as the type they had in England in the 1680’s that is not so certain, 
but I think the Congress probably would allow the writ to be executed. 
However, it could turn around and accomplish pretty much its pur- 
pose either by curtailing the authority of the agency involved, re- 
organizing it, or by denying it funds so as to compel it to inform 
Congress. Then you have the question that if you assumed that the 
Supreme Court had decided the matter, it might conceivably assert 
that Congress ought not to be accomplishing its purpose indirectly, 
but the Supreme Court could hardly tell Congress it could not re- 
organize agencies and could not restrict its appropriations. The 
Supreme Court would at some point get to an impossible position, so 
that the Congress, if it really wants to, can at all times ultimately 
exercise the power of forcing information even if the Supreme Court 
were not willing to agree that it had that power. 

Mr. Mrrcneuyi. Gentlemen, I would now like to turn to the questions 
—TI think you all have a copy of them and if you do not, we have 
other copies—“Suggested questions to be considered.” 

The first subject matter concerns title 5, U. S. C. 22. What is the 
proper interpretation of this statute with respect to access to records 
for public inspection? Is it merely a housekeeping statute which has 
nothing to do with the withholding of information? Does anybody 
care to comment on it or discuss it? 

Mr. Moss. I would like the record to show Dr. Harold Cross is 
sitting in with the panel this afternoon at the invitation of the 
chairman. 

Mr. Mrrcneuty. Perhaps we had better take the whole question. 

B, does it specifically confer discretion to withhold information; 
C, if there is no other statute or executive order specifically granting 
the right to withhold information, does this statute contain the neces- 
sary authority for unlimited use of discretion to deny access to records. 
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Mr. Newman. In my opinion this is the kind of general statute that 
probably is not needed, because I think that the head of an agency 
would have this kind of authority even if he did not have a statute; 
and I would say that the authority is broader than housekeeping and 
that, without a statute even, the head of an agency normally would 
have some implied authority to keep certain things confidential. So 
my answer to 1—A would be no and my answer to 1—-B would be yes. 

‘My answer to 1-C is that it does not grant authority for unlimited 
discretion, obviously, because the discretion, according to the statute 
itself, must not be inconsistent with law and therefore any kind of 
law can limit the discretion. Then there have been certain cases 
(for example, the Mesarosh case, District Court in Pennsylvania, de- 
cided in 1953). There are implied limitations on this power; and in 
that case they said even FBI reports were no longer privileged once the 
Government put an FBI man on the stand. That, again, illustrates 
a kind of limitation. 

My own offhand interpretation is that this statute really is not a very 
crucial one. It contains authority that would be implied anyway; 
Congress certainly has complete power to limit this grant if it wants 
to, and the courts have indicated that in some cases they will limit 
the grant as a matter of justice. 

Mr. Meaper. Might I ask a question? Mr. Newman, that first part 
of the question was split. One was the public and the other is con- 
gressional committees. 

Mr. Newman. I thought it was obvious that this has no relation 
whatsoever to congressional committees. 

Mr. Meaper. You see nothing in the language of 5 U.S. C. 22 which 
would in any way impair the investigative authority of the Congress? 

Mr. Newman. I certainly do not. You have to look at the intention 
of Congress when enacting this statute, and it seems there is nothing 
there indicating that Congress intended to restrict its own rights. 

Mr. Russecz. Mr. Chairman, I am sorry, but I have to leave. 

Mr. Ross. Mr. Russell, we want to express the appreciation of the 
committee for your appearance here and your participation in the 
discussion. 

Mr. Russeix. I will send to Mr. Mitchell my comments on the 
questions. 

Mr. Moss. The committee will have to recess for a few moments for 
the roll call. 

(The material from Mr. Harold L. Russell is as follows :) 

GAMBRELL, HARLAN, RUSSELL, 
Moye & RICHARDSON, 
Atlanta, Ga., May 10, 1956. 
Hon. JoHN E. Moss, 
Chairman, Government Information Subcommittee, 


Committee on Government Operations, 
1540 House Office Building, Washington, D. C. 

DeaR Mr. Moss: As I promised yesterday, you will find enclosed three copies 
of responses to questions proposed by Mr. Mitchell. 

A matter occurs to me which could be of interest to you and your staff. The 
regulatory agencies have practically unlimited access to information from private, 
but regulated industry. For example, the Civil Aeronautics Board has “at all 
times * * * access to all lands, buildings, and equipment of any carrier and 
to all accounts, records, and memoranda, including all documents, papers, and 
correspondence * * * kept or required to be kept by air carriers” (49 U. S. C. 
487 (e)). Other regulatory agencies have similar powers with respect to other 
regulated industry. 
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The responsibilities and duties of the Congress for the operation of the execu- 
tive department are certainly more important and more direct than those of an 
agency for the operations of a regulated private company. However, the power 
and right of an agency to have full and complete information from a regulated 
private company is well accepted while the power and right of the Congress for 
full and complete information from the executive department has been questioned. 

It seems to me that this analogy, more fully developed, could be significant in 
your deliberations. 

I would like to add that the more I think about the fact that the Constitution 
specifically gives the Congress the power to withhold information from the public 
but does not similarly specifically give the executive that power, the more I am 
struck by its significance. I am surprised that none of the literature which I 
surveyed in the time available mentioned that fact. 

Finally, you may recall that, in my statement, I suggested joint action by the 
Congress and the executive to determine what information should be publicly 
disclosed and when. It occurs to me that could appropriately be the responsi- 
bility of the committee having jurisdiction over the executive department in- 
volved. I believe that Congress would want to have the advice and counsel of 
the executive department in withholding or releasing information. In case of 
dispute, it seems to me that the entire Congress, and Congress alone, should have 
the authority to resolve any unsettled questions as between the appropriate com- 
mittee and any executive department. 

It was a pleasure to appear before you, and I want to say again that I admire 
the work of your committee. 

With very best regards, I am, 

Sincerely yours, 
Harorp L, RUSSELL, 
5U. 8. OZ 


Question 1. What is the proper interpretation of this statute with respect to 
access to records for public inspection? To appropriate congressional com- 
inittees? 

(a) Is it merely a housekeeping statute which has nothing to do with with- 
holding information ? 

(b) Does it specifically confer discretion to withhold information? 

(c) If there is no other statute or executive order specifically granting the 
right to withhold information, does this statute contain the necessary auhority 
for the unlimited use of discretion to deny access to records? 

Answer 1. This statute was not, in my opinion, intended to confer any powers 
to withhold information from the public, or from appropriate congressional 
committees. Most assuredly there could be no argument here that Congress 
intended to deny information to itself. 

(a) It appears to be so, though it has been interpreted otherwise. 

(b) No. If Congress had meant to confer authority over disclosure, it could 
easily have said no. 

(c) No; and it has been so judicially interpreted even as to the public. 

Question 2. Does this statute apply only to executive departments, or does it 
include other agencies and commissions, such as the independent regulatory 
agencies? 

Answer 2. It would appear to cover agencies and commissions and has been so 
interpreted. See also section 21 (A) and section 23 of 5 U. 8S. C. which spe- 
cifically refer to agencies and commissions. 

Question 3. If heads of departments do not have unlimited authority to with- 
hold information or deny access to records, what amendment of this section 
would vou suggest to insure availability of information which they have no right 
to withhold and which will insure the people’s right to know? 

Answer 3. Amendment to make it clear that no information may be withheld 
except as expressly authorized by, or under standards prescribed by, legislation. 





5 U. S. C. 1002 (c) 





Question 1. Does this section apply to all official records in the custody of an 
agency, or only to official records in administrative proceedings? 

Answer 1. It is not limited, and should be construed to include any and all 
records, except possibly intraagency communications nondisclosure of which 
would impair the proper functioning of the agency and as to which the agency 
would have an implied power to withhold, 
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Question 2. What is an “official record?’ Does that term refer only to records 
of official action taken by an agency? Or does it include information gathered 
hv its staff, reports made to it pursuant to law, intermediate reports and find- 
ings of its staff, and other matters on the subject under consideration ? 

Answer 2. Any information which may be available to, or considered by, the 
agency in any of its functions. 

Question 3. lo the exceptions in this section confer any authority to withhold 
information, or do they simply leave the law in the excepted areas unchanged, 
neither adding to nor subtracting from whatever authority, if any, an agency 
had to deny access to information covered by the exceptions? 

Answer 3. The exceptions may appear to go beyond the law as otherwise exist- 
ing. but legislative history clearly shows the intent was not to supersede other 
law. Moreover, it would appear that any abuse of the power conferred by the 
exceptions would be subject to Congressional and judicial review. 

Question 4. Does the exception of “any function of the Government requiring 
secrecy in the public interest” create or recognize an administrative discretion 
to withhold anything the agency believes it would be contrary to the public 
interest to disclose? 

Answer 4. The exception should not be construed to create an arbitrary and 
uncontrollable discretion. It should be held to be reviewable, like any other 
act of an agency. Furthermore, the exception creates no power to withhold, 
generally, but only to withhold from disclosure pursuant to the compulsion of 
section 3 (a) of the Administrative Procedure Act. 

Question 5. Who are persons “properly and directly concerned”? Is_ this 
category limited to persons who are parties to agency proceedings or are directly 
affected thereby? Or does it include members of the general public and the 
press? 

Answer 5. I would construe this provision as follows: The Congress, or the 
citizen, is fundamentally entitled to information and the limitation to persons 
“properly and directly concerned” is a limitation on fundamental rights. There- 
fore any person must be presumed to be properly and directly concerned unless 
the contrary were shown. 

Question 6. What is the scope of the exception of matters relating solely to the 
internal management of the agency? Does this cover such matters as personnel 
records, working papers, intra-agency communications, etc.? Is this exception 
so sweeping a delegation of authority that it enables an agency to practically 
withhold any information it decides should not be available to the public? 
Should the internal management records referred to be listed and/or itemized 
in order to clarify intent? 

Answer 6. The fact that section 3 of the Administrative Procedure Act does 
not compel the divulsion of intraagency papers certainly does limit Congress’ 
powers to secure information. And it was not intended to limit public informa- 
tion, but, rather, to make it more easily available. Any person (government 
official or employee) should be entitled to write confidentially to himself. But 
when he communicates with another in performance of his job, his communi- 
cation should not be withheld from public disclosure unless for security reasons 
or unless at that particular time the disclosure would hamper the work of the 
agency. But, eventually, the communication should be public property. To 
the point, every communication I send to a client, I feel must be such as to 
withstand public disclosure, insofar as I am concerned. It is only the client’s 
privilege to claim confidence. But my communications are from a_ private 
lawyer to a private person. I can see no justification for any similar privilege 
in a public official with respect to an official communication, whether from an 
economist, a public lawyer, or a file clerk, to another employee or official. I 
think this exception is far too broad; but I disagree with the basic reasoning 
behind it. I believe the official acts of a government official should be the 
subject of full and complete public knowledge. I distrust and suspect the 

fficial who conceals his official acts or those of others in relation to his official 
action, 

Question 7. Should the phrase in this section “except information held con- 
tidential for good cause found,” be modified? Should the determination under 
this clause rest solely in the agency? 

Answer 7. No. No. “Good cause shown” is about as good language as vou 
can get. But the agency should not be the sole arbiter. Actually, I believe 
there could be judicial review of the holding “confidential” under this section. 

Question 8. The Attorney General has refused to give legal advice or opinions 
to the Congress and its committees. The Attorney General is the chief legal 
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officer for the executive branch. The independent regulatory agencies and 
commissions are creatures of Congress. Is it advisable to establish at this 
time an administrative procedures section in the Department of Justice? Or 
should the Congress establish a special body or court similar to the Tax Court 
now in the executive branch? 

' Answer 8. “Independent” agencies should have their own counsel. 


PRESIDENT’s Lerrer To SECRETARY OF DEFENSE DATED May 17, 1954 


Question 1. Is this letter directed to a named agency, in your opinion, for a 
specific purpose and occasion and concerning a specific subject matter before 
a committee of Congress? 

Answer 1. Yes. 

Question 2. Does any other executive department or agency have the right to 
assume that it applies to it when the letter was not specifically directed to it or 
communicated via an Executive order? 

Answer 2. No. 

Question 3. Can the President delegate his responsibility to the people on this 
subject matter to another head of department or agency without specific 
direction on each occasion? 

Answer 3. The President’s letter deals with withholding of information from 
Congress. I believe the Executive has no power to do that. Ergo, he could 
delegate what he does not have. 

Question 4. Is the Attorney General’s memorandum attached to this letter 
merely his interpretation of the law? Is there any distinction between this 
memorandum and the published opinions of the Attorney General? 

Answer 4. No opinion. 

Question 5. Does the President have a constitutional prerogative to withhold 
any information when he believes disclosure would be contrary to the public 
interest? 

Answer 5. As to the public, only at times when disclosure would harm the 
Nation. As to the Congress, never. 

Question 6. If not, what is the basis and scope of his authority bearing in 
mind article II, section 3 of the Constitution? 

(a) May he refuse information to Congress on the ground that in a particular 
ease the object of the inquiry is beyond the legislative competence of Congress ’ 

(b) Can heads of departments and subordinate officials in the executive branch 
be compelled to disclose information which the President, as Chief Executive 
Officer, might have the power to withhold? 

(c) If information may be withheld only on the authority of the President, 
how must that authority be manifested? By Executive order? By written 
instructions to a particular officer? By instructions communicated orally 
or in writing by a member of his staff? By announcement of a general policy * 

(ad) To what extent, if at all, do the independent regulatory agencies have 
a right or duty to withhold information in accordance with orders, directives, 
or policies announced by the President? 

Answer 6. (a4) No. Nothing affecting the operations of our Government 
is ever beyond proper legislative inquiry. 

(b) It would seem that they should have powers equal to those of the Pre- 
sident, since they do his work. 

(ce) Not pertinent in view of answer to 6 (b). 

(d) None. 


18 U. 8. ©. 1905 


Question 1. Is this statute a barrier to the free flow of governmental informa- 
tion to the public, to individual Members of Congress and to appropriate con- 
gressional committees? : 

Answer 1. Perhaps to the public. Certainly it should not be, though it 
probably has been, a barrier to the members and committees of Congress. 

Question 2. What is the meaning of the phrase “not authorized by law”. Is a 
subpoena issued by an appropriate congressional committee sufficient authority 
to protect an officer or employee of the government if he disclosed information 
to the committee? 

Answer 2. Certainly Congress did not intend to cut off its own information. 
That would be a silly interpretation. The subpoena ought to be enough. 

Question 3. If an appropriate committee of Congress has the same subpoena 
powers granted by statute to an agency and thereby can obtain the same informa- 
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tion by such procedure, can an official or employee then deny such information 
to the congressional committee? Isn’t the agency or department by denying such 
information to an appropriate congressional committee possibly placed in a 
position of protecting a wrongdoer and also preventing Congress from enacting 
corrective legislation? Isn’t there a possibility of duplication of effort in 
obtaining such information by the agency or department and by Congress with 
a resultant increase in cost to the taxpayer? 

Answer 3. It would not make sense. Yes. Yes. 

Question 4. Is this statute too broad? Does it permit withholding of infor- 
mation which should be made available to the public? 

Answer 4. The intent probably was not extremely broad. The act does suffer 
from vagueness. 

EXECUTIVE OrpER 10501 

Question 1. Is an Executive order the best method of providing for “safe- 
guarding official information in the interests of the defense of the United States” 
or should Congress enact statutory authority to accomplish this purpose? 

Answer 1. Would favor legislation. 

Question 2. Should Congress create any administrative or judicial procedure 
to insure timely review of classification and removal or downgrading of classi- 
fication where appropriate? 

Answer 2. It appears necessary. F 

Question 3. Is it possible to provide any legal remedy for abuse of classifica- 
tion authority or for failure to review and remove security classification where 
appropriate? If so, what form of relief do you suggest? 

Answer 3. Amendment to section 10 of Administrative Procedure Act. 

Question 4. In your opinion, does this executive order apply to the independent 
regulatory agencies and commissions? 

Answer 4. It does, by specific reference. 

Mr. Moss. Mr. Mitchell, you may continue. 

Mr. Mrrcneti. Question number 3 on the suggested question list— 
If heads of departments do not have unlimited authority to withhold 
information or deny access to records, what amendment of this section 
would you suggest to insure availability of information which they 
have no right to withhold and which will insure the people’s right to 
know ¢ 

Gentlemen, do you have any comments to make on that question ? 

Mr. Sresert. This is the statute where I wondered as to whether it 
was justification for withholding information. In the light of that 
use, it seems to me it might be desirable for some statement to be added 
to that section to the effect that nothing in this section shall be con- 
strued as authorizing the withholding of information. This would 
tend to make it clear that it was a housekeeping statute and not a 
withholding one, if there is any doubt as to which it is. 

Mr. Mrrcnety. What was the phrase again 

Mr. Sresert. Nothing in this section shall be construed as authoriza- 

£ 
tion for withholding information. If they want authorization they 
should get it somewhere else. 

Mr. Moss. Dr. Cross ? 

Dr. Cross. I did comment yesterday in my written statement, sir, 

- ? 
what I recommended there, as does the American Society of Newspaper 
Editors. My recommendation that the statute be left as it stands 
with regard to its wholesome power to issue regulations for care, 
preservation, and use of records and papers, and that it be added that 
it shall not sanction withholding, and then that there be a statute, as 
I have recommended, defining public records, subjecting them to in- 
spection except as authorized by law and providing for judicial review 
of any denial. 

Mr. Moss. Mr. Newman, I believe in your statement just before our 
brief recess, you made the statement that the head of an agency has 
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authority without this statute to determine the information policy or 
the control of information in his department. This is a question | 
would like to have comments on from each member of the panel. Have 
heads of agencies or departments any authority which cannot be modi- 
fied by the Congress with respect to information available to the 
public? 

Mr. Newman. No, Mr. Chairman. I certainly believe that the power 
of agencies with respect to nondisclosure of information comes from 
Congress. We have not attempted to get into the borderlines of state 
secrets and the President’s personality, and maybe constitutionally 
some limit could be set up there, although I have my doubts even there. 

But in terms of ordinary agency operations I think the matter of 
custody and use of records comes from Congress completely. 

Congress has two choices. It can itself pass the kind of statute that 
Dr. Cross proposed, announcing what are going to be public records 
and what are not, or Congress can leave it all to the discretion of the 
agency. It seems to me where Congress has not attempted to legislate 
in the field it is legitimate for the heads of agencies in many instances 
to withhold certain information not from Congress but from citizens. 

For example, if they get data from people on the promise that it 
will be held confidential from competitors, that is an ee of an 
implied authority to keep information confidential in the absence of 
any congressional declaration on the subject. 

Mr. Sresert. I should make the comment that units in the Admin- 
istrative Department have for centuries claimed what might be called 
an inherent, meaning they have no other basis for it, power to deter- 
mine what shall be made public or not. 

Those powers undoubtedly exist in what might be called the tradi- 
tional departments of the Federal Government. Whether they exist 
in the various agencies created by Congress is not too clear, but, never- 
theless, they will claim them as being part of that broad area of the 
executive or administrative department. 

I agree that Congress has the power, at least as far as the adminis- 
trative agencies are concerned, to clarify the problem by determining 
the policy of releasing information or withholding information. 

That leaves unanswered the problem of whether you can determine 
such policy for the traditional executive agencies such as the Office 
of the President, and so forth. 

Mr. Moss. Other than the Office of the President itself, what tradi- 
tional 

Mr. Stesert. The Department of State, so closely connected with the 
President under our system, probably comes under that. 

Mr. Moss. Was the Department of State established by act of Con- 
gress? Is it a traditional department in that sense? 

Mr. Srepert. Yes, except there are probably five centuries of tradi- 
tion involved with such a thing which we inherited along with our 
practices from the English system, which never has been translated 
into purely American characteristics. 

Whether that one can be done, I am not sure. But I am sure the 
other one can. 

Mr. Moss. That is on the right of the public to have access to the 
information ? 

Mr. Srepert. Yes. 

Mr. Moss. And the right of the Congress, then ? 
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Mr. Siepert. I don’t know as I am qualified. These other people 
can answer that better thar I can. 

Mr. Moss. Dr. Cross ? 

Dr. Cross. I just wanted to add, Mr. Chairman, if I might, to the 
observation that I made that in asking that such legislation as that 
be made the exception would be, as I said, “except as provided by 
law.” 

I would think there would come within that the various evidentiary 
privileges that are rec ognized in the law, because they are provided 
by law, and they would include, among others, the one mentioned 
about the identity of confidential communications—communicants, 
military secrets, in some instances information obtained by Govern- 
ment under compulsion of law, such as income tax returns and secret 
processes. Those are my conception of the exceptions involved by 
law. 

Mr. Moss. You would agree that the Congress has complete author- 
ity to determine the policies of the Government, the executive de- 
partments and agencies, as to the types of information which they 
may control or w ithhold and the type which must be made available? 

Dr. Cross. I do, sir, fully agree not only that it has the power to 
do that, but that it should do th: at to the end that this area be brought 
in line with our theory that this is a government of laws and not of 
wen. 

Mr. Moss. Mr. Fulton ? 

Mr. Futron. I have nothing further to add. 
subscribe to what Professor Newman said. 

Mr. Moss. I have an additional question for Dr. Cross, and that is 
as to whether you would interpret a rule or a regulation of department 
head as iaw? 

Dr. Cross. When valid. 

Mr. Moss. When made under the authority of law ? 

Dr. Cross. When made under the authority of law it is customarily 
applied by the courts as law. 

Mr. Mircuetyi. And to be tested ? 

Dr. Cross. Tested as to its validity. 

Mr. Mrrcne.yz. In a court? 

Dr. Cross. In a court, most assuredly. 

Mr. Mrrcnenit. Then that brings up that same question of the 
courts looking at the statute to see if there was a delegation of author- 
ity to make a rule or regulation, and then going no further as to the 
proper use of discretion. 

One of the great problems before the committee is the fact that 
practically all the tas artments, administrative agencies, have re- 
ceived from C OngTeSS a. eta of authority to do some things, as 
they have right her ein 5 U.S.C. 22. But if your contention is cor- 

rect, then a “private citizen now can go in and contest it as it now 
stands. 

Dr. Cross. He can contest its validity, but if it is valid he has no 
adequate way to test the ae of it. 

That is to say this: Of course, I deny at the outset that 5 U.S 5. C. 
gives them any authority to withhold. I say any withholding is 
inconsistent with law and it is inconsistent with the statute itself. 


I would particularly 
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Mr. Mrrcnett. Then how do you explain the fact that so many 
papaenns nave submitted this as the necessary citation for their with- 
holdin 

Dr. Bases. I think they are the ones who should be called upon for 
explanation. 

r. Moss. We have been and will continue to do just that. 

Mr. Mircue.u. Mr. Fulton, would you care to comment on that? 

Mr. Fuuron. I don’t think I could add anything beyond what 
already has been said. 

Mr. MircHe.. pening to 5 U. S. C. 1002 (c), does this section 
apply to all official records in the custody of an agency, or only to 
official records in administrative proceedings ? 

Mr. Newman. Mr. Chairman, I see no reason for limiting the sec- 
tion to official records in administrative proceedings. I think there 
are many arguments to show that is not true. Perhaps the most per- 
suasive argument is that the Administrative Procedure Act itself 
provides for the handling of the records in the administrative pro- 
ceeding in other sections. I think it is quite clear from the legisla- 
tive history that section 3 (c), 1002 (c), was intended to cover more 
than just the technical proceeding, even though in general the ad- 
ministrative procedure act is a lawyer’s bill. 

In this section I think it is more than a lawyer’s bill. 

Mr. Mircuety. For proper presentation we had better discuss No. 
2—What is an “official record”? Does that term refer only to records 
of official action taken by an agency? Or does it include informa- 
tion gathered by its staff, reports made to it pursuant to law, inter- 
mediate reports and findings of its staff and other matters on the sub- 
ject under consideration by the agency ? 

Mr. Newman. I think it is clear that the term does not refer merely 
to records of official action. Official action takes the form of order 
or rule; and section 1002 (a) is the section which governs publica- 
tion of rules, section 1002 (b) is the section which covers publica- 
tion of orders, and 1002 (c) is intended to be something else. I 
think it means all the kinds of information you talked about in the 
second part of the question. 

Mr. Mircneuy. Then you believe, for example, a staff memorandum 
in an administrative rule-making agency which has been submitted 
to a board of commissioners should be made part of the record ? 

Mr. Newman. I don’t think it has to be made part of the record 
in the sense of—I don’t want to get into technicalities—but it should 
be available. 

Mr. Mircuetz. Available for inspection ? 

Mr. Newman. Yes. We have not yet discussed the exceptions. 

Mr. Sresert. An official record is not self-defining. We have had 
this peculiar situation in a number of States where they define an offi- 
cial record as one which is open to public inspection, backing into it 
the other way. If it is open it is an official record and if it is not 
open it is not an official record. You find that kind of a runaround 
on the basis of the definition. 

In other places an official record is one which is required to be kept 
by law. Others are not, so that in using this term it has to be either 
clear by its context or by definition what you mean by it. 

Mr. Mircuen. Dr. Cross? 
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Dr. Cross. I confess I am bothered by the term “matters of official 
record” because I know of no definition of it anywhere, either by 
statute or judicial declaration. The term “public record” has been 
defined, and the term “public record” appears here and there in con- 
nection with the Administrative Procedure Act, but it doesn’t appear 
in any enacting part that I know of. 

I am puzzled, for instance, with this: Would, for example, the ac- 
tion of a commission in dismissing a member of its staff be open to 
public inspection under 1002? I very much doubt it, because it seems 
to me that what they are talking about is rules and opinions and or- 
ders and adjudications and precedents, and so forth, something en- 
tirely detached from an administrative procedure. Is that subject 
to public inspection ? 

Mr. Newman. I would like to point out there, Mr. Chairman, it 
seems to me the particular example would be covered by the internal 
management clause. In other words, Congress gave the agencies sev- 
eral excepting clauses here—secrecy and internal management and 
confidential upon good cause found. 

I happen to think those are too broad, but it seems to me we can 
argue that given those broad exceptions Congress intended everything 
else to go in. 

Mr. Mircnety. On the subject of internal management, has Con- 
gress ever said anything about it ? 

Mr. Newman. I think the introductory clause of section 1002 indi- 
cates that agencies have some discretion on internal management. 

Mr. Mrrcnety. Therefore your interpretation of that opening 
clause is that it refers specifically to internal management matters 
rather than to rule-making or judiciary functions. 

Mr. Newman. It seems to me the definitions in the Administrative 
Procedure Act are so broad that all official action is either an order 
or a rule. 

As I mentioned earlier, rules are covered in paragraph A. That 
is where you get information on rules. 

Orders are covered in paragraph B. 

C is intended to be the repository for everything else. It is not a 
rule or an order. 

None of those three things, rules, orders, or other information, have 
to be published if the test of the secrecy exception is met or the test 
of the internal management exception is met. 

In addition, we have this exception at the end of paragraph C on 
the official records, talking about information “held confidential for 
good cause found.” 

You cannot hold a rule confidential for good cause found unless 
it involves secrecy or internal management. 

j a B on orders does contain something like good cause 
ound. 

Paragraph C has its own exception there. 

It seems to me those three categories have to be talked about—A, 
B, and C—and not just “C” alone. I think that would meet Dr. 
Cross’ objection. 

Mr. Mrronety. Who is the judge of the phrase “good cause found” ? 
Who is to be the judge? 

_ Mr. Newman. I think the judge is, as I said earlier, I think there 
is a cause of action if you have a proper interest on either side. 
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That doesn’t mean he doesn’t give a lot of discretion to the agency 
but I don’t think they have unlimited discretion. 

Mr. Mraper. Were you the one who recommended that phrase be 
stricken completely ? 

Mr. Newman. Slates Schwartz did yesterday. I personally 
think that exception is too broad. I see no reason for having that 
exception in 3 (c). It seems to me the secrecy exception and the 
internal management exceptions are adequate. Moreover, they should 
be restricted, if not by interpretation, by statute. 

Mr. Meaper. You would see no harm in striking. out. the entire 
phrase about good cause, except confidential on good cause found? 

Mr. Newman. If we keep the criminal code section, 18 U.S, C. 1905, 
I think Dr. Cross said yesterday he thought in general that. was a 
correct approach on proprietary information, trade secrets, and so.on. 

If that is in the law, and if that is an adequate section, I have not 
attempted to go through it word by word, it seems to me we need no 
further exemptions under 1002 (c), or under 3 (c). 

Mr. Mmaper. You didn’t mean to strike ou the two clauses at the 
opening of the section ? 

Mr. Newman. No, because they cover separate problems. 

Mr. Meaper. You think in addition to striking out that. phrase 
“except confidential on good cause found,” there should be some 
further—— 

Mr. Newman. I think agencies have perverted those two 
exceptions. 

As I read over the congressional committee reports on the Ad- 
ministrative Procedure Act, it seems to me they are pretty narrowly 
limiting the idea of secrecy and the idea of internal management. 

Mr. Mircue.y. That is a committee report, though. 

Mr. Newman. Yes. If that intention were followed we would not 
have to worry. The agencies are indicating they are not following it. 

Mr. Mircnett. How would you make that committee report 
effective ? 

Mr. Newman. I think the best way is the way Dr, Cross suggests, 
by putting out a new statute making clear that all Government 
information is to be disclosed except as follows—and the criminal 
code section is one of the “as follows,” and then you write out a 
similar clause on secrecy and a clause on internal management, list- 
ing the kinds of things, such as long-distance phone calls, per diem, 
travel expense, personnel matters, and so on, and not involving every- 
thing that the agencies now label “for official use only.” 

Mr. Mircueity. How are you going to meet the charge so often 
made before us that Government officials will not feel free to com- 
municate with each other when preparing the basis of a staff memo- 
municate with each other when preparing the basis of a staff 
memorandum ? 

Mr. Newman. My own argument to that is that I expect the peo- 

le in Government to have a little initiative and imagination and 
independence and courage. If they are all such sissies they are 
afraid to have anybody see what they write from time to time I am 
not sure they are the kind of Government servants we want. 

That doesn’t mean that occasionally something ought not to be 
done secretly, but that is the exception. That is what you want 
to spell out in detail. 
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Mr. Fuuron. In this day and age in private business we are faced 
with the necessity of producing almost everything for one reason or 


® another that we may come in contact with. Ido not see any particular 


reason why Government cannot do as effectively what private business 
does. 

Mr. Mircneiy. Yesterday Mr. Gage said before the committee that 
under the Federal rules of civil and criminal procedure today that if an 
attorney wants to go look at what is in the file of another attorney 
they can do it more or less by preexamination. 

Mr. Fuuron. Unfortunately we in the Bar felt you would have 
great difficulty living with those new rules when they were changed 
to that effect. It used to be much different, even as short a time as 
15 or 20 years ago. But the great harm which was suggested has not 
as yet materialized as far as I can see. 

Mr. Mircueti. You feel perhaps the Federal Government should 
take a look at the rules of Federal procedure and perhaps psycholog- 
ically adapt their thinking that way ? 

Mr. Futton. I think you can live with a lot of things that you would 
not yourself select if there are other good reasons why those are neces- 
sary. I think business lives with rules of that type which apply to 
litigants, and while they would not select them the harm is not as great 
as had been feared. 

Mr. Mircnety. Dr. Cross? 

Dr. Cross. I think the principle that the people of this country have 
a right to know ought to be of more consequence than an occasional 
pin prick, just as much as my colleague stated a few minutes ago. 

Mr. Sresert. I think if these Government officials are afraid of what 
they write, afraid of letting someone else see what they write, they 
shouldn’t write it at all... Otherwise they should shut up. 

Dr. Cross. In suggesting the amendment I made, I pointed out 
that the issuance of an enforcement decree would be subject to the 
exercise of judicial discretion. That is an objective discretion. 

If it transpired, for example, that there was a report, and I will 
refer back to a personal experience about some situation in Chungking 
during 1943 which was a matter of internal management, and the 
State Department seemed in accord that that should not be disclosed. 
The court might very well protect the national interest in the exercise 
of judicial discretion. 

But I would not think there should be a general exception covering 
all such matters merely because it happens to be an interoffice 
communication. 

Mr. Mrrcuet.. Gentlemen, this committee has received a complaint 


a oer Congressman concerning a proceeding before the 


Mr. Chairman, for the record I would like to read a letter addressed 
to you dated May 3, 1956, from Congressman Daniel J. Flood. 

Mr. Moss. Go ahead. 

Mr. Mrroneut [reading :] 
Hon. Joun E. Moss, 

House of Representatives, 
Washington, D. C. 
Dear CoLLEacuE: I am addressing this communication to you because of the 


fact that certain of the owners of Radio Station WHOL, in Allentown, Pa., reside 
in my district and operate a radio station there. 
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WHOL, however, is in an adjacent congressional district to mine. I have been § 
aware of the facts and circumstances surrounding this proceeding for quite some © 
time. I instructed the owners and their attorneys that there was no way in 7 
which I could act until they had exhausted all of their remedies before the Fed- “4 


eral Communications Commission, and before the various courts. 

I am advised that all of these remedies in both areas have now been exhausted, 
and I am further advised that the Federal Communications Commission this 
date issued the following order : 

“In accordance with Commission order dated February 20, 1956, operation of 
Station WHOL beyond May 9, 1956, is not authorized.” That is today. 

These people therefore are confronted with a condition of urgency. I bring 
the matter to your attention because of the fact that the Federal Communications 
Commission, in the secrecy of its star chamber proceedings, established a certain 
policy without disclosing this policy to the general public, and so it was unknown 
to the people concerned in this case, and as a result of the execution of said 
undisclosed policy, action was taken to revoke the license granted by the very same 
agency, the Federal Communications Commission, which it had granted to the 
said WHOL. 

If these facts are true, then this is a classic example of concern to your com- 
mittee of a Federal agency acting in secret, establishing a policy, failing and 
refusing to disclose such policy to parties directly affected and to the general 
public, proceeding to act and execute such policy, deprive property rights estab- 
lished when acted upon by the recipients of the license within the power of the 
very same agency to create. It is difficult to imagine a more flagrant violation 
of the entire spirit of information with which your distinguished committee is 
concerned. 

The question may arise in your mind as to what authority is vested in the 
legislative committee to suspend or rescind such an order from an administrative 
agency. I would like to point out that there are many precedents that for a 
resolution, when published, and presented to the agency or agencies concerned 
has produced an immediate suspension of pending decrees or orders. 

There is no doubt in my mind in view of the high repute established in your 
committee on to its leadership that under all of the circumstances in question 
a suspension or rescission of the order hereinabove mentioned would result if 
and when your committee would resolve against its action in this matter of 
analogous matters. 

May I at this time enclose two memoranda reviewing the case history which 
I am sure you will find of benefit. 

Sincerely yours, 
DANIEL J. Froop. 

On direction of the Chairman, I spoke to the owners of the station 
and their attorney. I was advised that on June 23, 1953, a secret 
brief was filed by the general counsel for the Commissioners and was 
never put on the record. 

The matter was taken to the Court of Appeals and the petitioner, 
namely the owners, were upheld. It was then taken by the Com- 
mission to the Supreme Court of the United States who looked at 
the delegation of authority and reversed the Court of Appeals. 

The second statement that they have alleged and maintain they 
can prove is that there never has been a publication in the Federal 
Register of this policy which they used to deny and revoke this license. 

Mr. Chairman, you will recall that we had the FCC before the 
committee in February, and that statements were made by the com- 
missioners that such practices did not go on. 

Gentlemen, in your experience have you run into secret briefs being 
filed and not put in the record; any of you? Mr. Fulton? 

Mr. Futon. I will have to be going. 

I suppose I almost ought to disqualify myself to comment on the 
Federal Communications Commission, since I had a running fight 
with them for many months in connection with somewhat similar 
proceedings. 
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Mr. Mitcuetu. Not this case? 

Mr. Futron. Not that case. I do believe that they did take con- 
siderable authority to themselves which, if understood thoroughly, 
would probably not have been agreed to in a specific case by Congress. 
I would not be surprised in this case to find somewhat similar situa- 
tions, although I have no personal knowledge at all about this case. 

Mr. Mrircuett. What recourse does a party litigant in this case 
have once the Supreme Court has ruled ? eae you explain to the 
committee, if you were so denied in your case, what recourse you 
would have if the Supreme Court ruled ? 

Mr. Futon. Once the Supreme Court has ruled on that you have 
no recourse. 

Mr. Mircuety. Except to come back to Congress. 

Mr. Furron. And Congress could hardly grant that except by a 
bill intended to give you a specific right. I think it would hesitate to 
do so. I believe it-more important, if this case is examined and found 
to be correct, that the procedures and activities of the Federal Com- 
munications Commission be examined generally, rather than that the 
Congress try to set up a rule or a statute specifically to benefit one 
station. 

I do believe when you go to the Court you are severely hampered 
by the rule that the Court has necessarily had to adopt, that this 
matter has been delegated by Congress to experts and that the Court 
cannot substitute its judgment for that of experts. 

On the secrecy point, that is another point indeed. I do believe 
secrecy has been misused in that agency particularly. 

Mr. Mircue.ti. Professor Newman, would you care to comment? 

Mr. Newman. I feel, Mr. Mitchell, that I really do not know enough 
about the facts in this case, because your statement necessarily has 
been quite brief. A good many agency rules have partial publication. 
I am very much against partial publication. I feel if a rule has been 
formulated for the guidance of any part of the public then it ought 
to be put in the Federal Register so that everybody has a chance to 
see the rule. Certain kinds of information are not rules, as I men- 
tioned, or are not orders, but are merely materials in the record. Un- 
less the agency can show secrecy of internal management I feel 
strongly that matters in the record ought to be made available. 

It seems to me from what you have stated in the facts that this is 
a case under 1002 (c) where the information was not held confidential 
for good cause found. 

Mr. Mircuety. Professor Siebert ? 

Mr. Sresert. If the statement in the letter is correct and your ex- 
planation of it also correct I am horrified. It would seem to me that 
it ought to point up to this committee its responsibility to see that 
this kind of situation does not continue to exist either in the Federal 
Communications Commission or elsewhere. 

I gather that part of the blame for this is being shifted to Congress 
for failure to specify or whatever failure there might be involved in it. 
Therefore in the interest of the American people we ought to do some- 
thing about it. 

Mr. Moss. If there is blame it should be in part shared by the Con- 
gress, should it not? 

Mr. Stesert. Well, evidently under this in part it is shared. 
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Mr. Mrrcuet.. You will be interested to know, per the instructions 
of the chairman, the people who made the allegations were referred 
‘to the Committee on Interstate and Foreign Commerce of the House. 
As of noon today—the latest information that I have—the radio sta- 
tion owners have been offered another kilocycle, having to depart 
from the station they have had for 8 years on the same kilocycle; and 
the Committee on Interstate and Foreign Commerce now has the mat- 
ter under consideration at this particular moment. 

There must be some substance to the facts and the allegations must 
be fairly true, or else the Commission would not come in and offer 
another kilocycle in the same town. 

Mr. Sresert. I might add that I of course am not competent to 
judge whether they should have the station or not, but I am con- 
cerned about the secrecy. 

Mr. Mrrcuety. There is no question about the qualifications, finances 
or anything else, so far as the petitioners and ae applying or any- 
thing else in this particular case are concerned. I want to make that 
crystal clear. 

The only support was a change in policy of the Commission dated 
way back. They went back and selected for interpretation a regu- 
lation—it is section 307 (b) effective in 1927. 


(The following memorandums were attached to Congressman 
Flood’s letter :) 


ALLENTOWN BROADCASTING Co., ALLENTOWN, Pa., STaTION WHOL 


1. The Allentown Co. has operated Station WHOL continuously since Sep- 
tember 1948 and there is no question of its qualifications or the excellence of its 
service. WHOL was, in fact, the second full-time station in Allentown. 

2. Allentown’s application, still pending before the Commission, was filed in 
October 1945. At that time, the Easton Publishing Co. was applying for the same 
frequency in Easton. A full and complete hearing was held on these applica- 
tions in May 1946. In June 1947 the Commission entered a decision granting 
the Allentown application and denying that of the EHaston company. After re- 
hearings were denied, Allentown placed WHOL in operation and the Haston com- 
pany filed an appeal. The original grant to Allentown was based upon sec. 
307 (b), “equitable distribution of radio services.” 

8. In the meantime, the FCC granted a day-time only station in Allentown to 
WKAP and later granted license for a third full-time station in Allentown, WAEB. 

4. Easton company’s appeal resulted in a decision in May 1949 affirming the 
order of the Commission except remanded it further findings of fact on the ques- 
tion of relative needs of the communities and comparative abilities and service 
proposals of the two applicants. Promptly thereafter in June, both contesting 
applicants, Allentown company and Easton company, filed a joint motion and 
stipulation, submitted supplemental findings of fact and requested a decision. 

5. The Commission delayed 9 months in acting on the joint motion and 
stipulation and in February 1950 denied the motion and ordered a second hear- 
ing on all original issues. This action, not requested by either party, was con- 
tested by mandamus proceeding by the Daston company and joined in by 
the Allentown company. The efforts of the parties to resist the FCC im- 
posed second hearing was unsuccessful. The Court of Appeals held in October 
1950 that it lacked power to act until after the Commission had either granted 
or denied an application. 

6. During this stage of the proceeding, the Commission published a proposed 
decision granting day-time station WKAP a full-time assignment. This decision 
clearly showed that the FCC found need for a fourth full-time station in Allen- 
town in the face of WHOL’s existing operation. Allentown Company filed a 
petition with the commission for a ruling that the intervening grant of WKAP 
not be cited against the Allentown application, or in the absence of such ruling 
that WHOL be granted a hearing in the WKAP matter. This petition was denied 
by the Commission. 
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7. A second full dress hearing on the Allentown/Easton applications was held 
in March, May, and June of 1951 and in the following June of 1952 the Trial 
Examiner proposed a grant of Allentown company’s application and a denial 
of the Easton Company’s application. The Trial Examiner, among other things, 
found the testimony of the Easton Company’s witnesses lacking in credibility. 
Oral argument was held before the Commission in February 1953 and on July 
2, 1953, the Commission entered an order reversing its own 1947 decision and 
the Trial Examiner’s initial decision and proposed a grant of the Easton 
company’s application. 

8. The single ground for this decision was that there was more need for a 
second AM station in Easton than a fourth AM station in Allentown. This was 
justified on the basis of a newly formulated interpretation of section 307 (b) to 
the affect that in acting upon applications for the same assignment in 1 of 2 
different communities, it is compelled to favor the community which does not 
have a second radio outlet against the community which has 2 or more stations 
and this intercommunity preference completely overrides the merits or demerits 
of the applicants or their proposed services. In other words, the Commission 
under this new interpretation failed to make findings of fact as to which 
applicant was better qualified or which service proposal was more in the public 
interest. Why was WHOL, the second station, considered as fourth by the 
FCC? 

9. The Allentown Co. filed an appeal resulting in a Court of Appeals decision 
in August 1954 reversing the Commission. Certiorari was taken by the Com- 
mission resulting in a decision in June 1955 reversing the Court of Appeals on 
December 16, one judge dissenting, entered a per curiam opinion affirming the 
Commission’s decision. Judge Bazelon entered a three-page dissent showing 
that the court was divided as to what it was expected to do under the Supreme 
Court’s opinion. A petition for rehearing was filed December 30, 1955. 

10. Several substantial appeal issues appear in the case showing errors of 
law and procedure, outside of the question ruled on by the Supreme Court. The 
startling interpretation resorted to by the Commission was arrived at without 
any indication of congressional sanction or even a report to Congress. And, it 
was not published in the Federal Register as expressly required by section 3 (a) 
of the Administrative Procedure Act. The interpretation was not within the 
issues of the Allentown/Easton case and the facts of the case could not possibly 
warrant such an interpretation. If station WHOL is removed from Allentown 
it will result in giving the Baston Publishing Co. complete domination of mass 
media communications in Baston and result in most inequitable distribution of 
radio service which would be as follows: 


Allentown Bethlehem Easton 
(106,000 population) (75,000 population) (35,000 population) 
WSAN WGPA (daytime) WEST 
WKAP WLEV-TV WEST-FM 
WABB WEEX-FM * 
WFMZ-FM WGLV-TV* 
(WHOL)? 


1 All Easton Publishing Co. Allentown Co. has no other activity and has 14 employees. 
Raston Co. would duplicate existing service and employ only 4 people. The removal of 
WHOL from Allentown on the Commission’s protest that such is necessary to give Easton 
a second radio outlet is fiction. Easton now has 4 different radio services. The FCC 
would give Easton a 5th radio outlet. 


Re: Allentown Broadcasting Corp.—Station WHOL 


The Federal Communications Commission by telegram of May 3 ordered sta- 
tion WHOL to discontinue operations after May 9, 1956... Station WHOL has 
been in continuous operation in Allentown, Pa., since September 1948. The 
Commission is awarding the frequency assignment, 1230 kilocycles, which it gave 
Allentown in 1947 to the Easton Publishing Corp. of Easton, Pa. 

There is no question of the qualifications of Allentown Broadcasting Corp. 
or of the high standards of its broadcast service during 8 years of operations. 
The licensee has 14 employees and no other activity. 

This turn-about action of the Commission is predicated on its recent interpre- 
aaa of the following provision of the Communications Act which dates back 
0 : 


—_ 


1“In accordance with Commission order dated February 20, 1956, operation of station 
WHOL beyond May 9, 1956, is not authorized.” 
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“(b) In considering applications for licenses, and modifications and renewals 
thereof, when and insofar as there is demand for the same, the Commission 
shall make such distribution of licenses, frequencies, hours of operation, and 
of power among the several States and communities as to provide a fair, efficient, 
and equitable distribution of radio service to each of the same.” 

The Commission contends that it has formulated an interpretation of this 
provision of the statute to mean that where applicants from 2 communities seek 
the same frequency assignment (which cannot be granted to both) if 1 com- 
munity lacks a second broadcast station and the other community has 3 or more 
broadcast stations the FCC is compelled to give the new assignment to that 
community which lacks a second broadcast outlet. 

Having arrived at this legislative interpretation sometime prior to July 1953, 
the Commission contended in the Allentown case that it was compelled to cancel 
station WHOL/’s assignment in Allentown and award it to aston. 

The Commission contended further that under this interpretation the com- 
parative qualifications of the two applicants and the relative merit of their 
services were completely immaterial to the decision. 

Although the Court of Appeals reversed the decision, the Supreme Court ruled 
that the Commission’s interpretation of section 307 (b) was not unreasonable. 
This followed the pattern set in Gray v. Powell (314 U. S. 402) by which an 
agency interpretation of a statute is given such a presumption of validity as to 
virtually preclude judicial review. 


Legislative Implications 


The legislative implications of the Allentown case are symptomatic of the 
assumption of legislative power by the agency, the lack of control by Congress 
over agency-made law making and the near absence of any judicial review of 
such actions. 

1. The Commission’s so-called interpretation of section 307 (b) is tantamount 
to a new legislation but it lacks any congressional sanction, and has not even 
been reported to Congress. 

2. The interpretation considered substantively is at best of questionable merit 
and is quite inadequate as a statement of legislative policy. 

8. The above interpretation, if permitted to stand, is a potential source of 
chaos and highjacking. The assignment of every broadcaster in communities 
having three or more stations will be “up for grabs” on every 3 year renewal 
period by any person applying for the assignment in another community having 
one station. 

4. The above interpretation is invalid procedurally since it is clearly an in- 
terpretation or statement of policy legislative in character which has never been 
published by the Commission in the Federal Register. This is clearly in viola- 
tion of section 3 of the Administrative Procedure Act. See also Attorney Gen- 
eral’s Manual on the Administrative Procedure Act (1947), page 22. 

5. If a Federal bureau can indulge in law making without congressional dele- 
gation and contrary to statutory procedure and as to these matters be virtually 
immune from judicial review, congressional control over legislative policy is 
seriously jeopardized. 

In other respects, the Commission’s action in the Allentown case was contrary 
to statute in some particulars outside of the scope of judicial review. The July 
1953 decision violated organizational restrictions of statute enacted by Congress 
in 1952. It failed to comply with the McFarland Act by not making a deter- 
mination on all hearing issues. It violated the rights of the parties in subjecting 
them to a second hearing but which the Court held itself powerless to prevent. 
If the Commission has exceeded delegated authority or disregarded congressional 
policy, particularly in matters not adjudicated or within the scope of adequate 
judicial review, then there is no recourse except by congressional action. 


Mr. Mircuexy. I would like to return now to the questions for a 
moment. 

Does the exception of any function of the Government requiring 
secrecy in the public interest create or recognize an administrative 
discretion to withhold anything the agency believes it would be con- 
trary to the public interest to disclose? That is page 2, question 4. 
Professor Newman ? 
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Mr. Newman. Mr. Mitchell, I might read from the committee re- 
port on this, page 21 of H. R. 1980, 1946: 

It would include confidential operations in any agency such as some of the 
aspects of the investigating or prosecuting functions of the Secret Service or 
the Federal Bureau of Investigation, but no other functions or operations in 
those or other agencies. Public interest means manifest need in order to achieve 
the due execution of authorized functions. 

It seems clear to me that the agencies do not have any indication that 
Congress wanted them to expand that exception. 

Mr. Mrrcue.. Professor Siebert ? 

Mr. Sresert. Undoubtedly to some extent this loose—maybe I 
should not use the word “loose”—wording gives some basis for dis- 
cretion. In order to remedy the situation I should think this commit- 
tee would look into an improvement of that wording in order to avoid 
the discretion, whether it is authorized or not. 

Mr. Mrrcuety.- Doctor Cross? 

Dr. Cross. I do not think there ought to be any such discretion at 
all. 

Mr. Mircuexyi. You do not think there should be any discretion at 
all ? 

Dr. Cross. I think it should be a matter of law. 

Mr. Mircuety. Professor Newman, you think it is a matter of 
law? 

Mr. Newman. I think Doctor Cross wants to go deeper than I 
guess I would. I have the feeling when we are talking about the pub- 
lic that there are many items that legitimately can be kept secret. 
I think he agrees with that but he wants to be sure that the statute 
spells out almost all of them. Is that right? 

Dr. Cross. Not quite. As I have recommended in the statement, 
I think that this statute should be amended by striking out all three 
of the barriers to public information; which are the matter about 
yore interest, the matter about internal management, and about con- 

dential for good cause found; abolishing all segregation of citizens 
as between public and persons properly or directly concerned; and 
providing that these public records, which I have advocated should 
be defined by statute, should be subject to public inspection except 
as provided by law. That leaves it to Congress and the courts to de- 
termine what the law is. 

There is already a large body of congressional legislation on the 
subject. There is already a considerable body of law as to evidentiary 
privileges which would be applied in those cases, in my opinion. 

Mr. Meaper. Doctor Cross, is there any law that would protect 
matters of internal management from the public gaze? 

Mr. Mircueti. Meaning now? 

Dr. Cross. You mean at the present time? 

Mr. Meaper. That is right. 

Dr. Cross. I think that this statute is susceptible of that construc- 
tion; title 5, United States Code 1002. 

Mr. Meaper. What I mean to say is: You recommend that all three 
exceptions be striken from the Administrative Procedure Act. 

Dr. Cross. Yes. 

Mr. Mraper. My question is: If they were stricken is there any 
other existing law which would permit an agency to keep matters 
of internal operation from the public gaze? 
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Dr. Cross. There are instances of that sort, sir, in specific depart- 


mental regulations or departmental legislation, I am quite sure. 


Mr. Meaper. But nothing across the board in all Federal agencies! 4 
Dr. Cross. Nothing that I know of that is applicable to all agen- 7 


cies, unless it be title 5, United States Code 22. 


Mr. Mircueiy. Congressman Meader, do those statutes to which d 


you referred spell out what will be covered ? 


Dr. Cross. No, not in all instances. For instance, there is the © 
statute about the Advisory Board on Weather Control that always ~ 
interests me very much, because that legislation by Con gives — 
the discretion that is as far afloat in the wild blue yonder as any ~ 
weather elements with which they are called upon to deal. It says in 7 
so many words that they may conceal for security reasons or “for — 


other reasons.” 

Mr. Meaper. Doctor Cross, we had the counsel of the Department 
of Commerce, Mr. Ray, up here the other day and we were asking 
some a along this line. He gave us the example, as I recall 
it, of drafting a brief in litigation in which the Department of Com- 
merce was involved. He said that his briefs would go through 3 or 
4 stages, and he did not believe that it would be proper for the opposite 
litigant party to have access to his brief in its stages of formation. 

If the amendments to 1002 (c) you recommend—striking out all 
those grants of authority to secrete matter—were adopted, is there 
anything in any other law which would prevent exactly what Mr. 
Ray was concerned about; that is the counsel on the opposite side of 
the litigation coming in to see his brief in all stages of preparation ¢ 

Dr. Cross. There would be applicable to that, in my opinion, the 
rules of law, evidentiary privilege, as applicable to the working papers 
of lawyers. If the Court shoul nevertheless hold that that was sub- 
ject to public inspection as a matter of right there would be judicial 
discretion to withhold the remedy if that would interfere with the 
administration of justice in the particular instance. 

Mr. Mraper. But there would be no statute to which Mr. Ray could 
turn to prevent the opposite side from getting information he did not 
want them to have ? 

Dr. Cross. Well, I would have to answer that by saying that I do 
not know of any, but I cannot be sure that somewhere in the vastness 
of the United States Code there might not be something. I do not 
know of one. But I do believe in the circumstances you state that 
there would not be a right to inspect it. 

Mr. Meaper. I might say I have no question in my own mind about 
the propriety of Congress having access to internal management mat- 
ters. In fact, that may be the very thing Congress is exploring. But 
for the general public to have access to internal papers upon which 
ultimately a decision may rest, I have a little hesitation to say that 
would be in the public interest for the entire internal operations of 
any Government department, and for them to be continually open to 
the public inspection and to the public gaze. I think there are some 
things in the preparatory stages that ought not to be done in public; 
that you cannot do effectively in public. 

Dr. Cross. I thoroughly agree with that statement, sir. I think 
wy would find that there is now an evidentiary privilege which would 

e quite adequate to deal with that situation. If you would care to 





» which 


is the | 
always © 


S gives 


as any 
says in | 
or “for | 


irtment 
asking 


[ recall © 


f Com- 
rh 3 or 
pposite 
tion. 

out all 
s there 


at Mr. © 


side of 
‘ion ¢ 

on, the 
papers 
as sub- 
udicial 
ith the 


y could 
lid not 


it I do 
ustness 
do not 
‘e that 


about 
it mat- 

But 
which 
y that 
ons of 
pen to 
> some 
yublic ; 


think 


would 
are to 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 561 


have me do so I should be glad to submit decisions to you bearing on 
that point. ; ae 

Mr. Mraper. You are speaking of decisions with respect to private 
parties or decisions relating to the Government? 

Dr. Cross. Decisions as to the evidentiary privilege; that is, the 
right not to disclose something for evidentiary purposes. 

Mr. Mrrcneti. Of anybody; both Government and private? 

Dr. Cross. Yes. You see, under my suggestion of a statute I ex- 
cepted ae ee provided by law, which would apply not only to 
acts of Congress but also the rules of law declared by the courts. 

Mr. MitrcHeny. Question 8. The Attorney General has refused to 
give legal advice or opinions to Congress and its committees. The 
Attorney General is the chief legal officer for the executive branch. 
The independent regulatory agencies and commissions are creatures 
of Congress. , 

Recently the House Appropriations Committee granted a request 
by the Department of Justice to establish an administrative procedures 
section. In view of the fact that these agencies are creatures of Con- 
gress and by intent of Congress are to remain free of executive control, 
do you think it is advisable to establish at this time an administrative 
procedures section in the Department of Justice ? 

Dr. Cross ? 

Dr. Cross. If the question relates to administrative procedures in 
the sense of controversies and the handling of adversary cases my in- 
formation would be inadequate to enable me to make an intelligent 
answer. If it has to do with access by Congress through its com- 
mittees or by individual Congressmen or by members of the public 
including the press, my answer would be “No”. 

Mr. Mircneti. Professor Siebert? 

Mr. Sresert. I do not think that the creation of an administrative 
procedure section in the Department of Justice would necessarily fur- 
ther the objectives of this committee. It might interfere with the 
objectives, but it certainly would not further them. 

Mr. Mircnety. I did not quite understand that. 

Mr. Sresert. That is, I do not see how the establishment of such a 
section would tend to help solve the problem of access or secrecy. 

Mr. Mrrcner.. I am reminded of the fact that once you put some- 
thing into effect without a statute except by an appropriation feature 
itislikeataxlaw. You put it on the record and you are stuck with it. 
What is more than that, this was a temporary thing; as I understand 
it, the preliminary establishment to go on for a couple of years to 
see how it worked out. 

Here we are in effect putting the interpretation of the Adminis- 
trative Procedure Act in the hands of the chief legal officer, who is 
responsible to the President of the United States and not to the 
Congress, yet we have the independent regulatory agencies which are 
more or less agreed upon to be agencies which should be reporting to 
the Congress. 

My question is: Are we not creating a “kettle of fish” here that is 
not easy to solve, after something is in course and in being? 

Mr. Sresert. The answer is simple: Yes. 

Mr. Mircnein. That is what they are doing. Do you approve of 
that technique, or the establishment of this section in the light of that 
question ? 
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trying to solve. In fact, it might necessarily interfere with it. 

Mr. Mitcuetu. Professor Newman ? 

Mr. Newman. I want to state clearly my disagreement with the 
committee counsel on this point. First of all, I think it is proper 
that the Attorney General is charged with the interpretation of con- 
gressional statutes. To the extent that he can help the President 
and the other administrative officials of the Government, that is fine. 

I do not think Congress is in charge of the interpretation of its 
statutes in that sense. With respect to the Administrative Procedure 
Act itself, one of the most helpful documents we have is the Attorney 
General’s Manual, which was published in 1947, immediately after 
Congress had enacted the Administrative Procedure Act; and that 
Manual has been immensely helpful. 

Now, for more than 15 years people in the field of administrative 
law have been arguing that there ought to be in the Federal Govern- 
ment one place where people could discuss administrative procedures 
as such, and at the present time there is no such place. It is impossible 
even to find a congressional committee that is charged with adminis- 
trative procedures as such. 

We have not agreed among ourselves as to whether it should be 
within the Department of Justice or within the Executive Office or 
perhaps an independent agency, but I think in general we are agreed 
there ought to be a start on some kind of administrative procedure 
agency. 

Now, in terms of the independent regulatory agencies, as I under- 
stand this new Administrative Procedures Section, it has no statutory 
authority whatsoever. It is not going to tell the independent agencies 
what they have to do. It is not going to flaunt the will of Congress 
in the Administrative Procedure Act. It is going to try to improve 
the procedures. 

It seems to me Congress has an interest in improving procedures of 
the independent agencies as much as of the departments. Therefore 
I believe this is a good thing. 

Now, in response to Professor Siebert’s point that it will not help 
the activities of this committee, I would like to point out one way it 
might help the activities of this committee. 

I am willing to agree that in general the people working on admin- 
istrative procedures legislation have not been concerned with the prob- 
lems that we have been concerned with today. They have paid no at- 
tention whatsoever to the power of Congress, and they have paid very 
little attention to the people’s right to know, and perhaps they should 
have paid more attention, but they have not. Those have not been 
their main concerns. They have been concerned with hearing officers 
and intermediate reports and judicial review and that kind of thing. 

But there is one point on information where the administrative pro- 
cedures people have helped give us immense gains, and that is in the 

ublication of rules and orders. We can thank the lawyers who are 
interested in this kind of a problem for the Federal Register Act and 
section 3 (a) of the Administrative Procedure Act. 

It seems to me that one of the first jobs of an administrative proce- 
dures section in the Department of j ustice would be to begin to do 
the job the Federal Register division has not done, for reasons that 


Mr. Sresert. I would again say anything that is being created like ' 
this is not likely to help solve the problems which this committee is — 
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may be good—I do not know; but the Federal Register division has 
not policed the agencies on publication of rules. This kind of section 
could police the agencies on the publication of rules. To that extent, 
even though it would be a minor part of the work of this section, it 
would be helpful to this committee. 

Mr. Mircueti. Professor Newman, in a way I agree with your 
comments, but I want to also inform you that the Attorney General 
has not policed in the various Executive departments his own rules and 
regulations with respect to industry advisory committees in the Exec- 
utive branch and various agencies of the Government. Today we have 
over 3,000 industry advisory committees operating in Government 
service, and many times there is a possibility of antitrust violations 
being raised every day in the week in Washington, D. C. How is it 
that we can possibly expect now the Attorney General to police and 
enforce something with respect to the Administrative Procedural Act, 
when he has not done so with respect to the other functions of their 
own rules and regulations? 

Mr. Newman. I am not familiar with the Department of Justice 
activities with respect to advisory committees, but it seems to me clear 
that there may be considerations in such matters as antitrust that are 
not present at all in such matters as administrative procedure; and 
I would not want to say that merely because the Attorney General 
has not policed certain matters relating to other agencies he would not 
police certain administrative procedures matters. I think the political 
questions are different; the legal questions are different; and the ques- 
tions of practical operation are quite different. 

Mr. Mrrcueti. Let us proceed now to the second half of the 
question. 

Or should Congress establish—I believe that right has been admitted 
here in the last 2 days—a special body or court similar to the Tax 
Court now in the Executive branch to do exactly the same function as 
Professor Newman and I agree has to be done somewhere? In other 
words, an administrative court. There is a void in the law as it now 
exists in this particular field. Would it be better to establish a special 
administrative court and have that trial and error period of 2 years 
since the funds have been appropriated already for the Department of 
Justice? Why put it in the Department of Justice? Why not havea 
special Administrative Court on this matter ? 

Doctor Cross ? 

Dr. Cross. Mr. Mitchell, my professional experience in adminis- 
trative procedures is so limited that I hesitate to express an opinion 
about that. It does seem to me that there is an inherent—to use 
a word we have been accustomed to use—difficulty in trying to deal 
with a public right to information by means of access to public rec- 
ords and proceedings in a statute that is intended primarily to aid 
a the administrative process in adversary cases and that sort of 
thing. 

I would personally like to see the two separated. 

Mr. Mrrcnety. Separated ? 

Dr. Cross. Yes; that the right of the people to information by 
means of access to public records and proceedings be separated from 
an Administrative Procedure Act, which seems to me to be something 
more of concern to the people who are participants, present or po- 
tential, in the conduct of some administrative proceeding. 
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Mr. Mrrcnenu. Professor Siebert ? 

Mr. Srepert. I agree. 

Mr. Mircueti. You agree it should be separated ? 

Mr. Sreperr. Yes. 

Mr. Mrrcuett. What about a special court provision ? 

Mr. Sresert, On that I am not competent to given an intelligent 
comment. 

Mr. Mircuett. Mr. Newman? 

Mr. Newman. I am not sure I understand this question. You are 
not proposing an agency similar to the one Professor Schwartz 
proposed yesterday ? 

Mr. Mircuen. [ am not proposing an agency at all; I am sug- 
gesting a court. 

Mr. Newman. I want to know the job of this court. The job of 
this court is not to consider disputes between the Executive and the 
Legislative in matters of that kind? 

Mr. Mrrcenexu. No. 

Mr. Newman. This is a court that will be similar to the tax 
court ? 

Mr. Mrrcnen, Yes. 

Mr. Newman. Many people feel we need that kind of court with 
respect. to labor matters and with respect to trade regulation mat- 
ters, and a good deal of the dispute is directly on that point. 

As I understand, the District Bar Association last night refused to 
recommend the establishment of such a court. I believe that the 
District Bar Association is deeply interested in the problem of admin- 
istrative reform in general. I do not think the court proposal has 
anything to do with the administrative procedures section proposal. 
The court would be set up to hear controversies involving tax, labor, 
antitrust, fair competition, and similar matters. My understanding is 
that the administrative procedures section has no such grant of au- 
thority; on the contrary its only job would first be the consideration 
of possibly needed statutory reforms, so proposals could be made to 
Congress. 

Mr. Mircnet. The right of appeal. 

Mr. Newman. Second, the educational function relating to the 
agencies and their better compliance with the provisions of the Ad- 
ministrative Procedure Act. 

That is an entirely different kind of activity. They are not the 
kinds of activity that would be involved in a court. Notwithstanding 
my deep feelings as to the powers of Congress and its committees, I 
would regard this matter as beyond the scope of the investigation of 
this committee. 

Mr. Mrrcuet... It is to a certain extent, except on one point and 
everybody before the panel has also backed it on that point, namely, 
once the Supreme Court or any other court looks at a statute and says 
it is constitutional, nobody talks about official discretion. Cite me some 
cases—anybody—on the official use of discretion. 

I have just read for the record this afternoon an action of the FCC 
and that man had no recourse. Mr. Fulton conceded, in his case, that 
such a court as suggested here could be a proper place to appeal to. 
However, it is only for discussion; so I won’t proceed with it. I just 
wanted to indicate it is a matter worth considering. 
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Mr. Newman. I would like to make one other point, because I have 
made some extreme statements on behalf of the powers of Congress. 
Apart from the powers of Congress, I would like to make clear that as 
a matter of policy I do not think Congress ought to administer the 
laws. I do not think Congress.can run the postal system, or the Navy, 
or figure out what to do about cedar rust or the Japanese beetle. The 
power I want to preserve is the power to probe and poke. It seems to 
me that is what we need to safeguard, the right to watch over the ad- 
ministrators. And Professor Schwartz gave the reasons for that, I 
think, very correctly. But the power to a and poke is something 
entirely different fr m the power to administer. I still feel very 
strona that that should be done by the administrator. I simply want 
to make clear that I do not want Congress to take over the whole 
machinery of Government. 

Another thing I want to make clear is the matter of policy in 
contrast to the matter of power. I think sometimes executive oflicials 
are justified by in effect declaring war. It seems to me obvious that 
the administrator does not have to respond every time an individual 
congressman asks him to, or every time a subcommittee asks him to, 
or even every time a full committee asks him to. For the adminis- 
trator and his superior, who is normally the President, may think 
that the issue involves a matter of wisdom or politics that is separate 
from the question of power. Matters of wisdom and politics are 
properly decided in the political arena. I think administrators are 
justified sometimes when they demand a full vote in the House of 
Representatives or in the Senate; but it will be wisdom or politics 
and not power which induces the majority of the Congress in a test 
case to hold with the executive officials. 

That seems to me perfectly proper and a part of our political system. 
However, that is a matter of policy as distinguished from power. If 
a majority finally vote that they want the information, notwithstand- 
ing what the executive has said, then I think I have made clear my 
belief that that is a power which is inherent in article I of our Con- 
stitution. 

Mr. Meaper. I would like to make an observation. I agree with 
the statement that Congress ought not to usurp executive and admin- 
istrative functions asserting in the right to overrule specific day-to- 
day decisions entrusted to administrators. I do not believe Congress 
has the right to require agencies to submit proposed actions such as 
the acquisitions of real estate, or the discontinuance of certain com- 
mercial and industrial activities to committees of Congress and per- 
mitting the committee itself, not the parent body but the committee 
itself, to veto proposed administrative actions. I have thought that 
was an unwarranted invasion of the executive function. 

I would also like to support the second part of your statement, 
namely, that although Congress has the power, it should be very 
wary of the abuse of that power. I recall when I sat on the judiciary 
committee in the last Congress, it was proposed by a subcommittee 
to issue a subpoena to one of the justices of the Supreme Court of the 
United States to account for his actions when he was an Attorney 
General. I voted against the issuance of that subpoena, not conceding 
that the judiciary committee did not have the authority to subpoena 
justices of the United States to account ‘for their actions as adminis- 
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trative officers, to give information to the committee in its investiga- 
tion of the Department of Justice, but because I thought a showing 
had not been made which would justify the possible breach of comity 
between two coordinate branches of the Government. And as a 
matter of discretion the judiciary committee in that instance did 
not issue the subpoena. 

I daresay that some of the adverse criticism Congress has had in 
these investigative activities has come from some failure to exercise 
wisdom and discretion in the exercise of the investigative authority 
of the Congress, which I want to preserve in its full force. 

Mr. Moss. I might say I want to express agreement with the state- 
ment made by Professor Newman and also by Mr. Meader. However, 
I have become increasingly conscious of the fact if Congress is to 
continue to have the right to probe and poke, it is going to have more 
clearly to establish its right to information; and if the electorate 
responsible for sending members to Congress are to be sufficiently 
informed upon government to make intelligent selections, then we are 
going to have to firm up their right to have information. And I 
think the tendency has been one of rapid acceleration in recent years, 
particularly in the period immediately following the second World 
War, to assert on behalf of the Executive an absolute right—and I 
believe there I state the position of the Attorney General that they 
have in the Executive department the absolute right to determine the 
availability of information also within the Executive department of 
the Government. 

Now Congress has to challenge not only the right on its own behalf, 
but on behalf of the people it represents of the contention of the 
Administration. And it is not typical only of this Administration, 
but of virtually all Administrations. 

I would desire to go just a little further each time they assert the 
right to control information within the Executive department of the 
Government. I think the time has come now where the challenge has 
to be met and the Congress has clearly to make at least an effort 
to define its powers in this field. I do not think we should force some 
necessary showdowns or anything like that, regardless of the use of 
that power, but to assert that the power is there, for Congress has the 
responsibility, and we cannot overlook that responsibility in the day- 
to-day challenge of the Executive agencies of the Government. 

Mr. Mritcuetzt. Mr. Chairman, my interpretation of what has oc- 
curred during the past two days by the eight members of the legal 
panel—in fact, I believe Professor Schnisine said it yesterday—is that 
there has been an ever growing tendency on the part of the Congress 
to abdicate its powers and its rights. 

Professor Newman, you listened to it; could you subscribe to that 
statement—that they have not taken enough force? 

Mr. Newman. I certainly do subscribe to that statement. I agree 
with you, Mr. Chairman, that the time has come when there must be 
some kind of a showdown. We hope it can be worked out amicably 
and I do not see any reason why it could not be worked out amicably. 
But unless something is done to stop the trend, unless something is 
done to make it clear to administrative officials not only in Wash- 
ington but all over the whole Nation, that the general rule is they 
do not withhold anything to Congress, so then Congress is no longer 
going to be the eyes and the voice of the people. 
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Mr. Meaper. Might I ask if you would agree, Professor Newman, 
that basically what is involved here is the type of government we 
are going to have; whether or not we trend more in the direction of 
totalitarian, authoritarian or dictatorial control by a strong central 
executive, or whether we will preserve the control of the public busi- 
ness in the hands of the people and their elected representatives. 

Mr. Newman. I certainly think that is the issue. A good many of 
my friends say—How are we going to do business in a cold war; we 
have to have a powerful executive. 

I do not believe history supports that contention. We have been 
able to handle our power relationships exceedingly well, I think, 
relying upon the essential relationship alos the President and the 
Congress. We will have to have a different kind of cold war from 
what I have seen so far before it is necessary to change what seems 
to me to be the very wise provisions of our Constitution that give 
Congress this basic power, first, to legislate and second, to inform. 

Mr. Mircue.u. I would like to turn to just two other questions on 
the adjusted question list, first to Executive Order 10501 on page 5. 

Is an Executive order the best method of proceeding for “safe- 
guarding official information in the interest of the defense of the 
United States;” or should Congress enact statutory authority to ac- 
complish this purpose ? 

Mr. Sresert. In the first place: I should say that it would be more 
desirable for this type of restriction, if it is to exist, to be as closely 
circumscribed as possible and that this kind of restriction should be 
thoroughly debated by the representatives of the people. Therefore 
it would more properly go before the Congress and be instituted by 
that body, than i Executive order. 

Mr. Mrrcenety. Mr. Cross? 

Dr. Cross. Speaking for myself alone, because I know this does 
not reflect the considerable newspaper point of view, in some respects 
I perenne welcome the original order, because it channelized and 
restricted the situation and cut down the authority that was actually 
being exercised in some departments of the Government under this 
general legislation to which the most of the panel has objected. I 
do think the first order, 10290, was too restricted and the second one 
was a very considerable improvement. 

However, my feeling is so strong that this issue is a matter of right, 
that my belief is this is a proper subject for legislation by Congress 
to include a provision for the mechanism for downgrading. In other 
words, I do think it is preferable that Congress legislate on this, be- 
cause I do think it is and should be a matter of law. 

Mr. Mrrenett. Mr. Newman ? 

Mr. Newman. I think Congress should have a statute. I also be- 
lieve it will be necessary to have broad provisions in that statute. 
They will have to be tailored to meet the needs of particular agencies, 
whether the Atomic Energy Commission, or sections of the Depart- 
ment of Defense, so that they will have power to add to general stand- 
ards adopted by statute. I do not see anything wrong with having 
necessary flexibility in that statute which will permit rule making 
by administrative officials. 

Mr. Moss. I have a little problem in connection with this that I 
would like just to get some views on as the chairman of this committee 
and one that is faced by almost every committee chairman in Congress. 
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Certain information has been denied the committee because it was | |” 
classified under Executive Order 10501. I have served notice that 
this committee expects to carefully review that matter. Of necessity, 
much of the work will be done by the committee’s staff. Who has the 
authority there to determine whether or not the staff is adequately 
cleared? Does the committee of Congress clear the staff, or does 
the Executive agency of the Government clear the staff? And which 
group should appropriately have the authority to determine whether 
or not the people employed by the committee of Congress are loyal! 
individuals and should have access to information in the executive 
branch ? 

Mr. Newman. I have thought a lot about this question. It does 
seem to me clear that Congress has to be in charge. I do not see any 
difference between the statement by administrative officials that a 
congressman is not secure, and a statement that a Government em- 
ployee is not secure. The basic decision is, first, by the congressman ; 
then his committee, and then the majority of the House. , 4 

Mr. Moss. I would like to make clear that is only a problem in con- 
nection with the staff. No agency has denied me the right. If they a 
had, there would be some tall top blowing in a hurry. I do not think : 
they have a right under the Constitution to sit in judgment on a 
Member of Congress. : 

Mr. Mircue.y. I would like to make one comment there. You 
have only requested it. In other words, do not give the implication J 
that we could not get cleared ? 5 

Mr. Moss. I am making no implication; I am merely bringing up : 
what I think is an important question in our dealing with the executive 
departments. 

Mr. Newman. I think the Congress, as a matter of wisdom, ought 
to be able to guarantee to the officials who are releasing classified in- 
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formation that the material will not be made public unless Congress 
in its wisdom decides the material should be made public. And that ; 
conclusion, it seems to me, necessarily involves some kind of clearance a: 4 
procedure before Congress. I do not want to say it is enough if the ; 
chairman of a subcommittee clears always; but if an Executive agency , 
still has some question about a staff man, I do not see why they should , 
not be permitted to appeal to the full committee and, if they want , 
to make a big action of it, to appeal to the House itself. I think it , 
would be most unwise for Congress to forfeit its right over the clear- 
ance guarantees. It may be, as a matter of practicality, that the simple _ 
way to handle the business will be to turn it over to the Executive } 
clearance officers; but, whatever may be worked out, in either situa- 4 
tion I certainly would not want to see any agreement that the staff : 
people who work for Congress are in effect people who have to be ; 
approved by the Executive officials. : 

r. Moss. Of course, if we turn it over to the Executive, they would ‘ 
have an effective means of crippling a staff operation; because under ; 
the criteria established by the Executive order for the security clear- 
ance of employees in the Government, we have quite a number of fac- 
tors which are apparently called “suitability” factors. They in no { 
way involve the loyalty of the individual. It may involve something i 
as simple as a conviction of a misdemeanor, which might be a matter 1 


of paying a fine for overtime parking. I think in my State that is a 
misdemeanor. And to that extent, if it were at all desirable on the 
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part of the executive agency, they could cripple the staff operation of 
» committee of Congress, could they not ? 

Mr. Newman. I think so. 

Mr. Moss. Professor Siebert, would you care to comment on that / 

Mr. Sresert. You have considered this question and Professor New- 
man indicates he has considered this question. I have not considered 
it, but both of you have convinced me. 

Mr. Moss. Professor Cross ? 

Dr. Cross. I find myself in agreement with that. As I have already 
indicated, it seems to me this is a question of law and a proper subject 
to be dealt with by Congress—the whole area of 10501. 

Mr. Moss. You stated, Dr. Cross, you felt Executive Order 10501 
had cut down the authority being exercised. Are you satisfied it 
actually has done what it was comgnet to do? We have uncovered, 
| believe, some 45 or 50 additional classifications not authorized under 
Executive Order 10501. We have had testimony that the agencies 
are not undertaking the review required under Executive Order 10501. 
At the moment, we cannot say with certainty that the committee is 
satisfied that items of information are being properly classified. We 
hope ultimately to get into that field and determine how carefully the 
classifying procedures are being followed. 

Are you expressing a hope or a firm conviction in making that 
statement ¢ 

Dr. Cross. What I had intended to say was this: It seems to me 
that under title 5, United States Code 22 and under title 5, United 
States Code 1002 as they are susceptible of being interpreted and as, 
indeed, I think they have been interpreted and certainly as they 
have been cited to you, a power exists in some agencies to make an 
original classification which by the terms of Executive Order 10501 
they no longer have it. That is all I intended to say. I have no 
personal experience with what actually goes on under 10501 . 

Moreover, it seems to me it is impossible for any member of the 
public to ascertain ; because, if anything is classified, he does not know 
what it is. 

Mr. Moss. It is sometimes almost as difficult for committees of 
Congress; but we have found as a result of the responses to the ques- 
tionnaire that a great number of agencies and departments are con- 
tinuing to use classifications that are clearly outside of 10501. Under 
the terms of 10501 they have authority only to impose the classifica- 
tions of top secret, secret, and confidential; but they are using many 
other interesting stamps. 

Mr. Steperr. As you indicate, probably some previous witnesses 
before your committee have indicated there are possible deviations 
from 10501. Would it be also possible to make some investigation or 
study under sections 16 and 17 on that subject, of who are responsible 
under the terms of the order for seeing that it is properly operated ? 

Mr. Mrrcuett. Will you read those into the record? — 

Mr. Sreserr. Section 16 is— 

Review to insure that information is not improperly withheld hereunder. 

The President shall designate a member of his staff who shall receive, con- 


sider, and take action upon suggestions or complaints from nongovernmental 
sources relating to the operation of this order. 


Section 17: 


Review to insure the safeguarding of classified defense information. 
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The National Security Council shall conduct a continuing review of the imple- 
mentation of this order to insure that classified defense information is properly 
safeguarded in conformity herewith. 

Mr. Mircueii. Then you are suggesting to the subcommittee that 
perhaps we should ask the President how many complaints he has 
received ? 

Mr. Siezert. Or has he appointed someone and what has this in- 
dividual who has been appointed done. 

Mr. Mircnepy. In thie words, what has been the record of per- 
formance of this particular section since the Executive order became 
effective ? 

Mr. Siesert. I eventually would be more interested in the proce- 
dure used to review those orders, than the terms of the orders they 
have issued. 

Mr. Moss. I can only speak from the testimony presented so far 
before the committee. I am convinced there are virtually no proce- 
dures presently employed for that review. It is a hit-and-miss propo- 
sition. We are hopeful, as a result of some hearings, that there will 
be a more orderly review procedure adopted on the matter of specific 
information. As to the service of sections 16 and 17, as we go into the 
hearing on the Department of Defense, we probably will develop more 
information on that point. 

Mr. Mrrcuett. Still on Executive Order 10501, in your opinion 
does this Executive order apply to the independent regulatory agen- 
cies and commissions? Professor Newman ? 

Mr. Newman. I have not studied the order in terms of its admin- 
istrative intent, but it seems to me clear that it is wise, if there is an 
overall policy with respect to classified information, that that policy 
apply to the independent agencies as well as to the so-called executive 
agencies. I see no reason for distinguishing between the two kinds 
of agencies. 

Mr. Mrrcue.y, But the point is, is an Executive order law? It 
certainly is not a statute. 

Mr. Newman. I think that an Executive order of this kind is law. 
That does not mean it is finally binding if it gets to court litigation, 
but it seems to me this is an appropriate function of the President of 
the United States in the absence of any inconsistent action by Con- 
gress. If Congress wants to take over the problem itself, that is one 
thing; but in the absence of that kind of congressional action, it 
seems to me it is an appropriate function of the President of the 
United States under the Constitution. 

Mr. Mircuevi. Under the “take care” clause of the Constitution / 

Mr. Newman. I would be happy just to use title 5, United States 
Code 22. 

Mr. Mitcue.i. Do you have any comments, Professor Siebert ¢ 

Mr. Siesert. I put down here a small “yes,” mostly on the grounds 
he has mentioned. I do not see how we can distinguish between the 
two in the absence of any action by Congress. 

Mr. Mitcueti. The question that comes to mind is, here we have 
on the one hand two functions that in some instances have been dele- 
gated by Congress: 

(1) Independent regulatory agencies submit their appropriation 
requests to the Bureau of the Budget before Congress can even see 
them. 
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(2) We have this administrative function and yet, on the other 
hand, the whole intent and purpose of the administrative agency was 
to keep it out from under the control of the President because I believe, 
from a famous exchange in the Federal Bar Review, there was an 
attempt when these agencies were first set up, by President Roosevelt 
I guess, to take over control, that they should report to him, and that 
was specifically denied and has been denied in court case after case by 
the Supreme Court. 

Here we have a very peculiar situation and I kind of agree with 
Professor Newman that in the absence of some action by Congress 
something has to be done by somebody. 

Mr. Newman. I think the record should show that independent 
agencies did not begin with President. Roosevelt. 

Mr. Mrtcueuy. That is true, but the first court cases came up during 
his first two terms. 

Mr. Cuatrman. I have no further questions. 

Mr. Moss. I thought we might have some discussion of 18 United 
States Code 1905 as to whether or not it is a barrier to the free flow of 
information. I am mindful of the fact that the phrase there is disclo- 
sure of any information not authorized by law. We are having diffi- 
culty determining what is authorized by law and what the average 
employee of the Government is to do. It is certainly going to make 
him cautious. 

Mr. Sresert. And it puts it upside down in the sense that he has 
got to have definite authority before he releases anything, at least in 
his own mind, whereas it ought to be the opposite; he ought to have 
definite authority before he withholds onythine. 

Mr. Moss. We are in complete agreement. I think perhaps in some 
of the specific statutory enactments of Congress we find the same 
general defect, where there has to be a finding in the public interest 
as authority for releasing information, rather than a finding in the 
public interest for the withholding of information. 

Professor Newman, do you agree? 

Mr. Newman. I agree. That is the point Mr. Gage made yesterday 
when he said the approach of Congress had been negative rather than 
positive. It would be useful to change the burden of looking to see. 

Mr. Moss. I am reminded of a comment in the statement of Mr. 
Fulton on page 2 that even those who were not personally being inves- 
tigated were made aware that at any time they might have to account 
for the way they handled or failed to handle the matters entrusted 
to them. I think sometimes that knowledge, taken into context with 
the language of the statute, has made them doubly cautious, and we 
find that people are going to be most reluctant to talk about anything. 

We had in the hearings of the Civil Service Commission a perfect 
example of conflict. There was a clear statement on the part of the 
Commission to make everything available, and in their manual of 
instructions to their employees, there was a statement that any dis- 
closures not authorized would subject them to certain penalties. We 
understand that has now been changed. 

I think perhaps Congress, in reviewing the work of this committee, 
and I think this committee understands that as a part of its recom- 
mendations we should direct our attention to some of our own mis- 
deeds and seek to bring about a freer flow of information. 

Any further questions, Mr. Meader? 
Mr. Meaper. No. 
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Mr. Moss. Do any members of the panel want to direct any 
questions ¢ 

If not, gentlemen, again I want to thank each one of you for your 
cooperation with the subcommittee, and at the time of the drafting 
of the report and formulating recommendations to the full Committee 
on Government Operations, I hope we can look to you for guidance 
and advice. We are certainly going to need all of the help possible if 
we are to do the type of job which will be a constructive schinndianst 
for the committee. 

Mr. Mrrcuerzi. Mr. Chairman, would you ask the panel members, 
if there were some questions we overlooked, that they submit the 
replies for the record 

Mr. Moss. Yes; that is understood. The record will be kept open 
to receive those additional replies to questions that the staff might 
have to direct to members of the panel. 

I want to make a statement at this time. 

The past 2 days of panel discussions with distinguished members 
of the legal profession resulted, to an amazing degree, in unanimity of 
opinion among the panel members that assertions of a right to with- 
hold information by the Federal executive and independent agencies 
are no more than naked claims of privilege. For the first time, I be- 
lieve, a subcommittee of Congress has compiled a clear record estab- 
lishing the falsity of the assertion by executive agencies of an absolute 
right to determine what information the Congress and the public 
shall have. 

The unanimous expression of opinion by leading lawyers supports 
the thinking of the House Government Information Subcommitee 
following 11 months of study of restrictions on the flow of informa- 
tion from the Federal Government. It also supports the conclusions 
presented in the brief, prepared by the staff of the House Government 
Operations Committee, on the right of Congress to obtain informa- 
tion from the Federal executive and independent agencies. The panel 
members also expressed almost complete agreement that the extreme 
claims of complete executive discretion to withhold information from 
Congress have no legal justification. 

The subcommittee has received a number of interesting ideas from 
those participating in the discussions of the past 2 days. Those ideas— 
and particularly the concrete suggestions for a procedure to review 
restrictive actions by administrative agencies—will get the most care- 
ful study by the subcommitee and its staff. 

Continuing its efforts to find a constructive solution to the problem 
of administrative restrictions on the flow of information, the sub- 
commitee plans to hold a similar panel discussion with lawyers from 
the Government agencies. We lan to ask them to participate in a 
full and frank discussion of the legal principles involved in the right 
of the people and their elected representatives to know what the 
Federal Government is doing. 

The subcommittee will make available to the Government lawyers, 
as soon as possible, the complete record of the past 2 days’ discussion. 
We hope, by the middle of next month, to call the Government legal 
representatives before the subcommittee to get their professional views 
on appropriate legislation guaranteeing freer access to information 
from the Federal Government. 

The committee will now stand adjourned. 

(Thereupon, at 4:40 p. m., the subcommittee adjourned.) 
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ANNOTATION 


Governmental privilege against disclosure of official 
information—Federal cases 


I. Introduction: 
§ 1. Scope, 575. 


§ 2. Nature of privilege, summary, 576. 


II. Existence of privilege: 
a. In the absence of statutes: 
§ 3. In general, 577, 
§ 4. State secrets, 578. 


§ 5. Privilege of foreign governments, 580. 
§ 6. Privileged communications to and from public officer; dis- 
closure of identity of informer, 581. 
b. Under statutes and regulations: 


§ 7. In general, 584. 


§ 8. Specific statutes and regulations, 585. 
§ 9. Actions by or against the government, 595. 
§ 10. Actions by or against government officers, 599. 


III. General principles governing assertion of privilege: 
§ 11. Who may assert privilege, 601. 
§ 12. Manner of asserting privilege, 602. 
§ 13. Court’s function in determining existence of privilege. 602. 


§ 14. Waiver of privilege, 604. 


I. Introduction 


§ 1. Scope. 

Private litigants, when attempting 
to interrogate a government official or 
subpoenaing official documents, are 
frequently met by a claim of privilege. 
There are several questions which may 
be raised in regard to such a claim:' 
(1) whether public officers, especially 
the members of the President’s cab- 
inet, are amenable to the process of 
the courts; * (2) whether they are lia- 
ble to give evidence only by deposition 
while remaining at their offices; (3) 
whether official records can be re- 
quired to be taken, in the original, 
from their place of official custody to 
the courtroom; (4) whether the doc- 


1See Wigmore, Evidence 3d ed § 
23867. 


* See ets. Madison (1803, US) 
1 Cranch 137, 2 L ed 60, where it was 
held that the Secretary of State was 
amenable to mandamus. 
See also statement of Frankfurter, 
Jn infra, § 2, footnote 19. 
*As regards the discovery of gov- 
ernment documents under the Federal 
Rules of Civil and Criminal Procedure, 


trine of sovereign immunity prevents 
any disclosure procedure against the 
government;® and (5) whether and 
under what circumstances public offi- 
cers are privileged to refuse the dis- 
closure of official information or pro- 
duction of official papers. This 
annotation deals only with the latter 
question, so far as it may arise in a 
federal court. 

Cases dealing with the privileged 
nature of communications between in- 
dividuals and the government are 
within the scope of this annotation 
only to the extent that they discuss a 
public policy protecting the govern- 
ment, rather than the individual. 


it has been “pointed out in @ note in 


18 U of Chicago L Rev 122, 123 (1950), 
that the government's claim of priv- 
ilege against disclosure should be dis- 
tinguished from the ancient plea of 
sovereign immunity, and that the gov- 
ernment is not immune from applica- 
tion of the Federal Rules for compel- 
ling disclosure of documents and in- 
formation. 
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§ 2. Nature of privilege, summary. 
When the government or a govern- 
ment official raises a question of priv- 
ilege, this may mean one or more of a 
number of things: * It may mean (1) 
a privilege against disclosure of state 
secrets,® or a privilege to withhold in- 
formation as to the “housekeeping ac- 
tivities” (routine matters) of a gov- 
ernmental department;*® (2) a com- 
mon-law privilege’ or one conferred 
by statutes or administrative regula- 
tions; * (3) a privilege granted in the 
interest of the government or one 
granted in the interest of an individ- 
ual; or (4) an evidentiary privilege 
of confidential communications ® or a 
genuine testimonial privilege. 

In view of the varied nature of the 
privilege it is not surprising to note 
that the scope of the government’s 
privilege to withhold official informa- 
tion has not yet been clearly defined.” 
Indeed, to arrive at an abstract defini- 
tion seems a difficu!t task. In all cases 
presenting the question two public in- 
terests are in conflict, the first, the 
interest that justice shall be done be- 
tween litigants, and the second, the 
interest of the government in the se- 
crecy of its records. Which of these 
interests should prevail depends upon 
the circumstances of the individual 
case. However, some general stand- 
ards may be derived from the deci- 
sions. 


Irrespective of whether or not the 
government is a party to the litigation, 
there exists a common-law privilege 
against disclosure of state secrets," 


DC Pa) 79 F Supp 827, vacated on 
other grounds (CA3d) 174 F2d 931. 
5See § 4, infra. 

*See Bank Line v. United States 
(1948, DC NY) 76 F Supp 801, and 
O’Neill v. United States (1948, DC Pa) 
79 F Supp 827, vacated on other 
grounds (CA8d) 174 F 2d 981, both 
stated infra, § 9, under heading “Suits 
against government.” 

The cases collected in §§ 8, 9, and 
10, infra, dea] primarily with informa- 
tion of a routine nature. 

7 Bee §§ 3-6, infra. 

® See §§ 7, 8, infra. 

® See § 6, infra. 

%See Wigmore, Evidence 3d ed § 
2378. 
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.routine information arises ordinarily 





* See O'Neill v’ United States (1948, 


and an evidentiary privilege against 
the disclosure of the identity of an in. 
former and possibly against disclosure 
of interdepartmental communica- 
tions."* Some courts seem inclined to 
extend the common-law privilege to al! 
matters the disclosure of which is 
against public policy.4 

It seems also to be settled that, ex. 
cepting the common-law privileges 
mentioned above, a governmental! priv- 
ilege against disclosure of routine in- 
formation cannot be exercised in ju- 
dicial proceedings to which 
government,"* or a government officer | 
in his official capacity,” is a party. | 
A privilege against disclosure of 
























under statutes and regulations prohib- 
iting disclosure of official informa- 
tion..* As to this kind of privilege it 
is now settled that under appropriate 
legislation the head of an executive 
department, such as the Secretary of 
the Treasury,’ or the Attorney Gen- 
eral,'® may instruct his subordinates 
to withhold official information, and 
that, if he exercises his power by ap- 
propriate regulations, a court is with- 
out power to compel subordinates to 
disclose such information in violation 
of a regulation to the contrary, irre- 
spective of whether or not the court 
would deem the information confiden- 
tial, However, it is still an open ques- 
tion whether the head of a department, 
called as a witness or served with a 
subpoena duces tecum, may make 3 
conclusive determination that the in- 












See also note on “Government priv- 
ilege against disclosure of official doc- 
uments,” in (1949) 58 Yale L J 993. 

11 See § 4, infra. 

18 See § 6, infra. 

18 See § 3, infra. 

1¢ See § 9, infra. 

18 See § 10, infra. 

18 See §§ 7, 8, infra. 

7 Boske v. Comingore (1900) 177 
US 459, 44 L ed 846, 20 S Ct 701, infra, 
§ 8, under heading “Tax matters and 
other matters within jurisdiction of 
Treasury.” 

% United States ex rel. Touhy v. 
Ragen (1951) 340 US 462, 95 L ed 
417, 71 S Ct 416. 
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formation sought from him is of confi- 
dential nature.’* 

Although the question has not yet 
been squarely settled by a decision of 
the Supreme Court, it seems that, as a 
general proposition, it is for the 
courts, and not for the executive 
branch of the government, ultimately 
to determine that information is of 
such a nature as to justify its being 
withheld in a judicial proceeding. On 
the other hand, a determination by the 
appropriate government department 
that information may be safely dis- 
closed will not be re-examined by the 


courts.™ 


The rules summarized above apply 
also where the privilege is invoked by 


’ a foreign government.! 
+ 



























The American Law Institute’s pro- 
posed Model Code of Evidence, Rule 
228, defines “official information” as 
information not open or theretofore 
officially disclosed to the public, relat- 
ing to the internal affairs of a state 
or the United States, and acquired by 
a public official in the course of his 
duty, or transmitted from one such of- 
ficial to another in the course of duty. 
The rule states that a witness has a 
privilege to refuse to disclose a matter 
on the ground that it is official infor- 
mation, and evidence of the matter 
is inadmissible, if the judge finds that 
the matter is official information, and 
that disclosure has been forbidden by 
an act of the Congress or a statute, 
or disclosure of the information in the 
action would be harmful to the inter- 
ests of the government of which the 
witness is an officer, in its govern- 
mental capacity. 


Il. Existence of privilege 


a. In the absence of statutes 


$3. In general. 

At common law*® a governmental 
privilege has been recognized with re- 
spect to state secrets ® and in the form 


See concurring opinion of Frank- 
furter, J., in United States ex rel. 
Touhy v. Ragen (US) supra, where he 
expressed the view that the Attorney 
General is subject to judicial process 
for the purpose of determining wheth- 
er he can make a conclusive determina- 
tion not to produce department pa- 
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of privileged communications between 
an individual and the government.* 
In other situations the existence of 
such a privilege seems doubtful. 

The famous treason case of United 
States v. Burr seems to indicate that 
the President of the United States has 
a privilege to withhold official papers, 
but the scope of the privilege is not 
too clear. It appears that a sub- 
poena was issued to the President, 
directing him to bring to the trial 
a letter by General Wilkinson; in 
answer to this subpoena the Presi- 
dent refused to attend the trial, but 
sent the letter to the United States 
attorney, authorizing the latter to 
exercise his discretion as to disclos- 
ing the contents. Chief Justice Mar- 
shall, in directing the issuance of the 
subpoena, stated that there was noth- 
ing before the court which showed 
that the letter contained any matter 
the disclosure of which would endan- 
ger the public safety; that if it did 
contain such matter, the fact micht av- 
pear before the disclosure was made; 
and that if matter was contained in 
the letter which it would be “im- 
prudent to disclose, which it is not 
the wish of the executive to disclose, 
such matter, if it be not immediately 
and essentially applicable to the point, 
will, of course, be suppressed.” Unit- 
ed States v. Burr (1807, CC Va) F Cas 
No 14692d. And when the admissi- 
bility of the letter, after it had been 
delivered to the United States attor- 
ney, was under discussion, Chief Jus- 
tice Marshall admitted that the Presi- 
dent may have a discretion as to dis- 
closing certain communications to him, 
that “a privilege does exist to with- 
hold private letters of a certain de- 
scription,” because of the manifest 
inconvenience of its exposure and that 
in such a case “much reliance must 
be placed on the declaration of the 
President,” but held that this is per- 
sonal to the President, and in this 


pers as required by a subpoena duces 
tecum served upon him. 

See §13, infra. 

1 See § 5, infra. 

* As to the privilege under statutes 
and regulations, see §§ 7, 8, infra. 

3 See § 4, infra. 

# See § 6, infra. 
6% L ed 427 
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particular case the privilege not hav- 
ing been exercised by him, but en- 
trusted to another, the letter was or- 
dered to be produced under certain 
restrictions. The United States at- 
torney presented a certificate from the 
President, annexed to a copy of the 
letter, “excepting such parts as he 
deemed he ought not to permit to be 
made public.” . United States v. Burr 
(1807, CC Va) F Cas No 14694. 

In Marbury v. Madison (1803, US) 
1 Cranch 187, 143, 144, 2 L ed 60, 
62, 63, it was held that the Secretary 
of State, while not obliged to answer 
questions concerning confidential mat- 
ters, was bound to answer questions 
as to whether commissions of fed- 


eral officers had been in his office or © 


not, since this was not a confidential 
fact, even if he received the pertinent 
information in his official capacity. 

In National Labor Relations Bd. v. 
Cherry Cotton Mills (1938, CA5th) 98 
F2d 444, reh den 98 F2d 1021, involv- 
ing a proceeding for enforcement of 
an order of the National Labor Kela- 
tions Board enjoining unfair labor 
practices, in which the employer's 
prayer for an order directing the mem- 
bers of the board to answer interroga- 
tories as to the method of making the 
order was granted, the court pointed 
out that at that time none of the pa- 
pers called for appeared to be of such 
a-mature as to be deemed confidential 
or privileged, but that, if any were of 
such nature, a showing on the point 
might be made in connection with the 
answers. 


In Moran v. Pittsburgh-Des Moines 
Steel Co. (1949, DC Pa) 86 F Supp 
265, revd on other grounds (CA3d) 
183 F2d 467, the court, noting that 
counsel for plaintiff explained his 
failure to call as experts investi- 
gators of the Bureau of Mines by 
stating that the Bureau did not per- 
mit experts to give any statement, 
Or @xpreas any comment, as to any 
matter which came to their atten- 
tien in fertherance of their duties 
as representatives of the Bureau, 
said: “I sincerely doubt that if a 
subpoena were issued by this Court 
or authority given to take a deposition 
of one or all of said experts, that any 
judicial authority exista whieh would 


Wwe 4m 
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eral courts is to have all facts that are 
relevant and the truth made known, 
regardless of the channel from which 
the information might come. I cannot 
reach the conclusion that a cloak of 
protection should be thrown around 
an individual employed by a govern- 
mental agency so as to exempt that 
person from testifying solely due to 
the reason that said person was em- 
ployed or gained information while 
furthering a directive of the Bureau of 
Mines.” 
+ 


Some courts seem to recognize a 
governmental privilege based on the 
broad ground of public policy. Robin- 
son v, United States (1915) 50 Ct Cl 
159; United States v. Kohler Co. (1949, 
DC Pa) 9 FRD 289, infra. § 6. See 
Gardner v. Anderson (1876, CC Md) 
F Cas No 5220, infra, $6, under head- 
ing “Interdepartmental communica- 
tions.” 

“The Government is not required to 
answer questions or supply papers 
which on the grounds of public policy 
it is entitled to resist. Official persons 
may refuse to disclose any matter of 
state the publication of which may be 
prejudicial to the community at large.” 
Robinson v. United States (1915) 50 
Ct Cl 159. 


§ 4. State secrets. 

It has been held or recognized in a 
number of cases that, even in the ab- 
sence of statutory authority, the gov- 
ernment is privileged to withhold 
state secrets, that is, confidential in- 
formation bearing on military, diplo- 
matic, and similar matters. Firth 
Sterling Steel Co. v. Bethlehem Steel 
Co. (1912, DC Pa) 199 F 358; Pollen 
v. United States (1937) 85 Ct Cl 673; 
Pollen v. Ford Instrument Co. (1939, 
DC NY) 26 F Supp 583; United States 
v. Haugen (1944, DC Wash) 58 F Supp 
436; Bank Line v. United States (1948, 
DC NY) 76 F Supp 801 (stating that 
perhaps there is an area of military 
and diplomatic secrets where the na- 
tional interest must prevail even at 
the expense of private justice); 
O'Neill v. United States (1948, DC Pa) 
79 F Supp 827, vacated on other 


exempt said persons from testifying, : 
since the primary concern of the fed. | 
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grounds (CA3d) 174 F2d 931 (recog- 
nizing rule); Cresmer v. United States 
(1949, DC NY) 9 FRD 203 (recogniz- 
ing rule) infra, §9, under heading 
“Suits against government.” See Tot- 
ten v. United States (1876) 92 US 105, 
23 L ed 606, infra, and United States v. 
Burr (1807, CC Va) F Cas Nos 14692d 
and 14694, supra, § 3. 

The rule prevails in times of peace 
as well as in times of war. Pollen vy. 
United States (1937) 85 Ct Cl 673. 

The common-law privilege against 
disclosure of military secrets is based 
upon a public interest of such para- 
mount importance as in and of itself 
transcends the individual interests of 
a private citizen, even though, as a 
consequence thereof, the plaintiff can- 
not enforce his legal rights. Id. 


Thus, in Firth Sterling Steel Co. v. 
Bethlehem Steel Co. (1912, DC Pa) 199 
F 353, involving a patent suit between 
private litigants, the plaintiff, with- 
out objection by the defendant, intro- 
duced in evidence drawings and blue- 
prints concerning projectiles, made 
by the Bureau of Ordnance of the 
Navy Department and furnished to 
the defendant as confidential and for 
its use in the prosecution of govern- 
ment work only. Subsequently, the 
defendant, having ascertained the na- 
ture of the drawings, which in some 
unlawful manner were obtained by the 
plaintiff, made a motion to expunge 
them from the record. About the 
same time the plaintiff endeavored by 
subpoena duces tecum to obtain from 
the defendant's officers the original 
drawings, and called as a witness the 
government inspector in charge of the 
work at the defendant’s plant to tes- 
tify in relation thereto. Independent- 
ly of the privilege »f the witnesses, 
the court excluded the drawings “for 
reasons of public policy which attach 
to the contents of the papers.” 

Likewise, in an action for infringe- 
ment of a patent the defendant was 
held entitled to refuse the production 
of drawings, requested by the plain- 
tiffs, which showed the construction 
of instruments and devices manufac- 
tured by the defendant, where the 
government intervened as party de- 
fendant for the purpose of showing 
that the subject matter of the suit 
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involved a military secret and that 
any disclosure of the structures used 
by the Navy or others authorized by it 
would be detrimental to the national 
defense and the public interests, in 
Pollen v. Ford Instrument Co. (1989, 
DC NY) 26 F Supp 583. where it ap- 
pears that the subject matter of the 
suit was collateral to and identical 
with the subject matter in a suit pend- 
ing avainst the United States Govern- 
ment in the Court of Claims, in which 
similar motions had been overruled by 
the commissioner of that court. It 
was held that the government’s inher- 
ent right of self-preservation for pur- 
poses of national defense prevailed 
over the plaintiffs’ interest in a pat- 
ent, althourh the latter involved a 
grant hv the government itself. Not- 
ing that the Secretary of the Navy. 
in a letter to the Attorney General, 
had pointed out that to require the de- 
fendant to furnish the information 
called for would be to cause them to 
violate the provisions of the Espion- 
age Act, the court pointed out that the 
suggestion of the Secretary of the 
Navy that the disclosure would be 
detrimental to the national defense 
could not lightly be ignored, even 
though a state of war no longer ex- 
isted at that time. The court also said 
that the defendant was entitled itself 
to assert the privilege, since it was 
under rigid terms of secrecy, and the 
situation was the same as if the gov- 
ernment were manufacturing the al- 
leged infringing devices itself. 

As against the argument that the 
exercise of the privilege, both as re- 
gards papers and testimony, placed in 
the hands of an executive department 
a power and authority to defeat all 
patent suits against the government. 
the court. in Pollen v. United States 
(1957) &5 Ct Cl 673, pointed out that 
the presumption obtains that in the 
exercise of the authority good faith 
will characterize the conduct of the 
government officials in discharging 
their duty, and that, in any event, in 
this case there was no proof that it 
had been exercised arbitrarily, ca- 
priciously, or with intent to injure 
plaintiffs. 

See Totten v. United States (1876) 
92 US 105, 23 L ed 605, where it was 

% L ed 429 





580 


held that an action could not be main- 
tained against the government in the 
Court of Claims upon a contract for 
secret services during the Civil War, 
made between the President of the 
United States and the claimant, for 
the reason that it would be necessary 
in such a suit to expose the details 
of dealing with individuals and offi- 
cers to the serious detriment of the 
public, and that the secrecy which 
such contracts imposed precluded any 
action for their enforcement. 

In United States v. Haugen (1944, 
DC Wash) 58 F Supp 436, where the 
defendant was charged with defraud- 
ing the United States by counterfeit- 
ing meal tickets of an agency engaged 
in a construction project, the criminal 
neture of his act depended upon 
whether the agency involved was an 
agency of the United States, and this 
depended upon provisions of the con- 
tract under which the project was 
constructed. An army officer testified 
that the contract was a military se- 
cret by orders of the War Department. 
It was held that the Army had the 
right to refuse to disclose confidential 
information, the secrecy of which it 
deemed necessary to national defense. 
The court also held that the determi- 
nation of what steps are necessary in 
time of war for the protection of na- 
tional security lies exclusively with 
the military and is not subject to court 
review. However, the action was dis- 
missed because of the government's 
failure to prove that the agency was 
one of the United States. 


On the other hand, a determination 
by the Navy Department that sub- 
poenaed documents did not contain 
military secrets was held effectively 
to dispose of any objections to their 
production, in Re Grove (1910, CA3d 
Pa) 180 F 62, infra, § 13. 

+ 

Conversations of government detec- 
tives and other agents with witnesses, 
with the purpose and effect of induc- 
ing and in@uencing the evidence of 
such witnesses in a criminal case, do 
not rise to the dignity of state se- 
erets. King v. United States (1902, 
CA65th Ala) 112 F 988, where it was 
held that, when a witness so induced 
or influenced testified, he might be 
WS L ef ae 
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cross-examined as to all inducements 
made to him on the part of anyone in 
connection with his evidence. 


§ 5. Privilege of foreign governments. 

The privilege of a foreign govern- 
ment to withhold official information 
or papers has been recognized in a 
number of cases. Crosby v. Pacific 
S. S. Lines (1943, CA9th Cal) 133 F2d 
470, cert den 319 US 752, 87 L ed 1706, 
63 S Ct 1166; Re Dillon (1854, DC Cal) 
7 Sawy 561, F Cas No 3914 (relying 
on treaty); Kessler v. Best (1903, CC 
NY) 121 F 439. See Cronan v. 
Dewavrin (1949, DC NY) 9 FRD 337, 
infra, § 11. 

Thus, documents which were part 
of the archives of the German consu- 
late were held to be privileged in 
Kessler v. Best (1903, CC NY) 121 F 
439, where, upon motion to compel a 
witness to answer cross-questions, it 
was held that the privilege was that 
of the German government, not of the 
witness, and that, upon request of 
counsel for the German government, 
the witness be excused from answer- 
ing questions with regard to these 
documents, and, moreover, that some 
answers which the witness had al- 
ready incautiously made in that re- 
gard should be stricken out. 


Likewise, an order refusing a sub- 
poena duces tecum directing the con- 
sul of France to appear in a criminal 
case and to produce a document al- 
legedly material for the defense was 
rested, in part, on the ground that it 
was not shown that the document was 
not an official paper, protected against 
examination by a treaty between the 
United States and France, in which it 
was stipulated that the authorities 
shall in no case examine or seize the 
papers deposited in consular offices. 
Re Dillon (1854, DC Cal) 7 Sawy 561, 
F Cas No 3914. 


On the other hand, in Crosby v. 
Pacific S. S. Lines : 1943, CA9th Cal) 
133 F2d 470, cert den 319 US 752, 
87 L ed 1706, 63 S Ct 1166, involving 
an action by a broker against a steam- 
ship company to recover a commission 
allegedly due for the sale of ships 
to the British Ministry of Shipping, 
the court reversed a ruling of the 
special master refusing to compel the 
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representative of the Ministry on the 
Pacific coast to produce correspond- 
ence with the New York office of the 
Ministry bearing on the question as 
to who had procured the sale. Noting 
that it was not contended that the 
representative was justified in refus- 
ing to produce the correspondence for 
any reason other than his statement 
that it was confidential, that there 
was no reference to a treaty between 
the United States and Great Britain 
which provided immunity from pro- 
duction, and that a California statute 
providing that a public officer cannot 
be examined as to communications 
made to him in official confidence, 
when the public interest would suffer 
by the disclosure, was not applicable, 
because the representative was not a 
“public officer” of California, and, in 
any event, the statute could not justi- 
fy the refusal of correspondence writ- 
ten by him to someone else, the court 
refused to apply the same rule as is 
applied to consuls, and stated that, 
even if the rules were applicable, 
there was no showing that the repre- 
sentative was authorized to claim the 
privilege on behalf of the British 
Government. The court continued to 
say that the rule to be applied was 
the one it would apply to a similar 
department of government in the 
United States. It was held error to 
refuse to compel the representative to 
produce the correspondence because 
of an absence of a showing of “(1) 
existence of a rule of the British 
Ministry of Shipping that all cor- 
respondence between its officers is 
confidential; (2) existence of a direc- 
tion, by an officer superior to Walsh, 
[the representative] that the corre- 
spondence is confidential; (3) exist- 
ence of a direction to Walsh by an 


a eee 


' As to privilege of communications 
made to public officer, see annotations 
in 9 ALR 1099, and 5S ALR 1555. 

As to use or publication of reports 
of, or information obtained by, bank 
examiners, as affected by their alleged 
confidential character, see annotation 
in 123 ALR 1278. 

* See Vogel v. Gruaz (1884) 110 US 
311, 28 L ed 158, 4 S Ct 12, where it 
was held that a communication made 
to a state’s attorney in regard to a 
crime was an absolutely privileged 


officer superior to Walsh, authorizing 
the latter to determine what corre- 
spondence is confidential; and (4) 
how the correspondence would in any 
manner jeopardize the public interest, 
safety or security.” 


§ 6. Privileged communications to and 
from public officer; disclosure of 
identity of informer. 

A communication by an individual 
to a public officer may be privileged in 
the sense that not only the officer on 
behalf of the government but also the 
individual is entitled to object to its 
disclosure. While the present anno- 
tation is not concerned with a situa- 
tion in which the individual only ob- 
jects,* the rule of privileged communi- 
cation, so far as it is relied upon by 
the officer, cannot be ignored because 
it frequently affords merely another 
theory of expressing a governmental 
testimonial privilege. 

A privileged communication of this 
kind is the subject of the rule under 
which a public officer charged with 
enforcing the criminal laws cannot be 
required to disclose the identity of 
an informer, unless such disclosure is 
essential for the defense.” This rule 
is considered to be one of public policy 
protecting the administration of jus- 
tice. Re Quarles (1895) 158 US 532, 
39 L ed 1080, 15 S Ct 959 (recognizing 
rule); Scher v. United States (1938) 
305 US 261, 88 L ed 151, 59 S Ct 174; 
Elrod v. Moss (1921, CA4th SC) 278 
F 123 (action for damages for illegal 
arrest, stating rule without limita- 
tion); Arnstein v. United States 
(1924) 54 App DC 199, 296 F 946, 
cert den 264 US 595, 68 L ed 867, 44 
S Ct 454 (stating rule without limita- 
tion); Smith v. United States (1925, 
CA9th Cal) 9 F2d 386, cert den Oreb 


communication, which could not be 


disclosed by the state’s attorney 
against the objections of the defendant 
in an action for slander. 

See Gray v. Bernuth, Lembcke Co. 
(1948, DC Pa) 8 FRD 358 (dealing 
with administrative regulations as to 
the confidential nature of records ob- 
tained under the Selective Training 
and Service Act of 1940). 

7In general as to right of accused 
to require dislosure of identity of in- 
former, see annotation-in 83 L ed 155. 

% L ed 431 
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v. United States, 271 US 674, 70 L ed 
1145, 46 S Ct 488; Mitrovich v. United 
States (1926, CA9th Or) 15 F2d 163 
(stating rule without qualification) ; 
Segurola v. United States (1926, CA 
Ist Puerto Rico) 16 F2d 563, affd 275 
US 106, 72 L ed 186, 48 S Ct 77 (stat- 
ing rule without limitation) ; Goetz v. 
United States (1980, CA5th Tex) 39 
F2d 903 (stating rule without limita- 
tion); Shore v. United States (1931) 
60 App DC 137, 49 F2d 519, cert den 
283 US 865, 75 L ed 1469, 51 S Ct 
656; Wilson v. United States (1933, 
CA3d Del) 65 F2d 621 (recognizing 
rule); United States v. Li Fat Tong 
(1945, CA2d NY) 152 F2d 650 (involv- 
ing prosecution for violation of the 
Narcotic Drugs Import and Export 
Act, in which the arresting officer 
learned the facts constituting prob- 
able cause for the arrest from an- 
other officer who in turn received his 
information from an unidentified in- 
former); Cannon v. United States 
(1946, CA5th Tex) 158 F2d 952, cert 
den 330 US 839, 91 L ed 1286, 67 S Ct 
980, reh den 331 US 863, 91 L ed 1869, 
67 S Ct 1186 (prosecution for con- 
spiracy to import marijuana); Nich- 


ols v. United States (1949, CA8th Ark) 
176 F2d 431 (prosecution for posses- 
sion and concealment of non-taxpaid 


whisky); United States v. Rogers 
(1931, DC NJ) 53 F2d 874 (stating 
rule without limitation); United 
States v. Keown (1937, DC Ky) 19 F 
Supp 639; United States v. Nichols 
(1948, DC Ark) 78 F Supp 483, affd 
(CA8th) 176 F2d 431; United States 
v. Deere & Co. (1949, DC Minn) 9 
FRD 523, infra; United States v. Cop- 
Ion (1950, DC NY) 88 F Supp 921; 
United States v. Sun Oil Co. (1950, DC 
Pa) 10 FRD 448, infra. But see 
United States v. Heitner (1945, CA2d 
NY) 149 F2d 105, cert den 326 US 727, 
90 L ed 482, 66 S Ct 33, reh den 326 
US 809, 90 L ed 494, 66 S Ct 164, 
where the court observed by way of 
dictum that when an officer acts upon 
information in making an arrest or 
search, it is proper to compel him to 
disclose his source—subject to some 
limitations—since otherwise there is 
no way to test whether he had reason- 
able cause for the arrest. 


Thus, the government, in a civil 
96.1, od 433 
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action under the anti-trust acts, was 
held not bound to permit defendant to 
inspect and copy the answers which 
the government had received from 
defendant's former dealers as a result 
of a questionnaire sent out by the 
government counsel after the defend- 
ant had been required to furnish the 
names of the dealers, in United States 
v. Deere & Co. (1949, DC Minn) 9 FRD 
523. The decision was based on the 
privilege of the government to with- 
hold information and its source from 
an accused in a criminal case, which 
was held to be equally applicable in 
civil anti-trust actions brought for 
the public interest by the govern- 
ment. The doctrine of the privilege 
was said to be based on the principle 
that the confidential relationship be- 
tween the government and those who 
impart information to it regarding 
law violations should be safeguarded 
in order that such information will 
be freely given «nd will continue to 
be given in the future. The privilege 
was held to be for the benefit of the 
government, rather than for the ben- 
efit of the informer. For that reason 
it was held immaterial that the de- 
fendants knew the names of the for- 
mer dealers. 

To the same effect is United States 
v. Sun Oil Co. (1950, DC Pa) 10 FRD 
448, an action for injunctive relief 
against manufacturer of petroleum 
products for violation of Federal 
anti-trust acts, in which the govern- 
ment was held to have the privilege 
to withhold information as to the 
identity of station operators and com- 
petitors who had complained to the 
government as to defendant’s conduct. 

+ 

Whether the privilege discussed in 
this section covers only the source or 
also the contents of information given 
to law enforcement officers is a ques- 
tion of doubt. 


On the one hand, it seems that un- 
der Rule 17 (c) of the Federal Rules 
of Criminal Procedure, which author- 
izes subpoenas for the production of 
documentary evidence and other ma- 
terials, the privilege is limited to the 
identity of an informer, and does not 
extend to the contents of the informa- 
tion. See Bowman Dairy Co, ¥. 
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United States (1951) 341 US 214, 95 
L ed 879, 71 S Ct 675, where it was 
held that under Rule 17 (c) the gov- 
ernment may be ordered to produce 
materials obtained by it by solicita- 
tion or voluntarily from third persons, 
but that, in ordering the production 
of these materials, the trial court 
should be solicitous to protect against 
disclosure of the identity of inform- 
ants, and the method, manner, and 
circumstances of the government ac- 
quisition of the materials. 

On the other hand. lower Federal 
courts have held that the privilege 
protects both source and contents of 
official information. United States v. 
Kohler Co. (1949, DC Pa) 9 FRD 289, 
infra. See United States v. Krule- 
witch (1944, CA2d NY) 145 F2d 76. 
156 ALR 387 (arguendo); United 
States v. Deere & Co. (1949, DC Minn) 
9 FRD 523, supra. 


Thus, in an action under the anti- 
trust laws the government was held 
justified in refusing to disclose infor- 
mation collected by it throuch avents 
of the Federal Burcau of Investiga- 
tion in a nation-wide investigation of 
the manner in which the plaintiff con- 
ducted its business, in United States 
v. Kohler Co. (1949, DC Pa) 9 FRD 
289. Holding it unnecessary to base 
this decision on a privilege derived 
from the Attorney General’s regula- 
t.ons against disclosure of department 
records, the court pointed out that 
disclosure was forbidden by much 
broader considerations of public pol- 
icy, and quoted with approval from an 
opinion of the Attorney General 
(1941) 40 Ops Atty Gen 45, as follows: 
“Moreover, disclosure of the reports 
would be of serious preiudice to the 
future usefulness of the Federal] Bu- 
reau of Investigation. As you prob- 
ably know, much of this information 
is given in confidence and can only 
be obtained upon pledge not to dis- 
close its sources. A disclosure of the 
sources .would embarrass informants 
—sometimes in their employment, 
sometimes in their social relations, 
and in extreme cases might even en- 
danger their lives. We regard the 
keeping of faith with confidential in- 
formants as an indispensable condi- 
tion of future efficiency.” 

28 


69222 Q- 


see 


6—»t. 8——11 
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Interdepartmental communications. 

It seems that interdepartmental 
communications of a confidential na- 
ture are also privileged. 

In United States ex rel. Tennessee 
Valley Authority v. Neal (1942, DC 
Tenn) 45 F Supp 382, involving a con- 
demnation proceeding, the court said 
that “Excent as this may be procured 
under the settled rules of evidence 
where the issue is just compensation. 
the court has no power to compel the 
production by the petitioner of inter- 
departmental communications and 
the like.” 

See United States v. Six Lots of 
Ground (1872. CC La) 1 Woods 234, 
F Cas No 16299, affd Semmes v. 
United States, 91 US 21. 23 L ed 193, 
where it was held that a motion to 
dismiss a writ of error could not be 
supported by reliance upon the fact 
that the district attorney had been 
instructed by the Attorney General to 
dismiss the writ. since the correspond- 
ence between the two officials “is con- 
fidential in its nature and cannot be 
cited by third persons.” 

See Gardner v. Anderson (1876, CC 
Md) F Cas No 5220. where in an ac- 
tion for libel broucht by a govern- 
ment clerk whose removal for inef- 
eiency and bad conduct had been rec- 
ommended. it appears that the gov- 
ernment officers whose depositions the 
plaintiff sought to take refused to 
produce the original letter, or a copy 
thereof. containing the recommends- 
tions. The court stated that “ec mmu- 
nications in writing passing between 
officers of the government, in the 
course of official drty, relatine to the 
business of their offices. are privilered 
from disclosure, on the ground of 
public policy. and the production wil} 
not be compelled by courts of law or 
equity.” 

* 

On the other hand, where in an ac- 
tion to determine the validity of an 
order of the Secretary of Agriculture 
fixing maximum rates to be charged 
by market agencies his findings and 
order were challenged on the ground, 
among others. that the petitioners did 
not have a full and fair hearing before 
an unbiased tribunal, with evidence 
duly appraised and considered by the 

% L ed 48 
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statutory trier of the facts, the reports 
of his subordinates were held not 
privileged in Morgan v. United States 
(1940, DC Mo) 32 F Supp 546, revd on 
other grounds 313 US 409, 85 L ed 
1429, 61 S Ct 999, reh den 314 US 707, 
86 L ed 565, 62 S Ct 52, the court say- 
ing that these communications did not 
affect the interest of the government in 
its sovereign capacity. 


See Wunderly v. United States (1948, 
DC Pa) 8 FRD 356, infra, § 9, under 
heading “Suits against government.” 


b. Under statutes and regulations 


§ 7. In general. 

Because of the limited nature of the 
common-law privilege,* the United 
States as well as the states have 
adopted statutes and regulations which 
authorize public officers and employees 
to withhold official information de- 
signed to protect the great bulk of in- 
formation which accumulates in gov- 
ernment departments as a matter of 
routine.® 


The power of the federal govern- 
ment to enact leyislation providing 
that specified officers and departments 
shall not disclose information ob- 
tained by them or held in their depart- 
ments, is apparently well settled, and, 
as a matter of fact, does not seem 
to have been seriously questioned or 
opposed. See, for example, remarks of 
the court in Myrland v. Warner (1917, 
CAT7th) 240 F 310. 

Similarly, the validity of regula- 
tions forbidding disclosure, promul- 
gated by the heads of government de- 
partments pursuant to a general stat- 
ute of Congress is well settled. 
Such regulations have the force of 
law; and, in the absence of a waiver 
by the appropriate government unit, 
express |! or implied,!* courts have no 
power to compel federal officials to dis- 


close information which they are for- 


® See §§ 3, 4, and 6, supra. 

*In general, as to constitutionality, 
construction, and effect of statute or 
—e relating specifically to di- 


re 
vulgence of information acquired by 
public officers and employees, see an- 
notation in 165 ALR 1302. 

Revised Statutes § 161 (5 USC 
§ 22) provides that the head of each 
95 L ed 434 
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bidden to disclose under such regula. 
tions. Boske v. Comingore (1900) 177 
US 459, 44 L ed 846, 20 S Ct 70) 
(Treasury Regulations) ; United State 
ex rel. Touhy v. Ragen (1951) 340 Us 
462, 95 L ed 417, 71 S Ct 416 (regula. 
tions of Attorney General); Ex parte 
Sackett (1935, CA9th Cal) 74 F2 
922 (regulations of Attorney Gener. 
al); United States v. Marino (1944, 
CA2d NY) 141 F2d 771, cert den 323 
US 719, 89 L ed 578, 65 S Ct 48 
reh den 323 US 813, 89 L ed 647, 65 
S Ct 113 (Treasury Regulations) ; Re 
Iiuttman (1895, DC Kan) 70 F 699 
(Treasury Regulations); Re Weeks 
(1897, DC Vt) 82 F 729 (Treasury; 
Regulations); Re Lamberton (1903, 
DC Ark) 124 F 446 (Treasury Revula- 
tions); Stegall v. Thurman (1910, DC 
Ga) 175 F 813 Treasury Revgula- 
tions); Harwood vy. MeMurtry (1938, 
DC Ky) 22 F Supp 572 (Treasury Reg- 
ulations); Fleming v. Bernardi (194), 
DC Ohio) 1 FRD 624, 4 FRD 270 
(regulations of Department of Labor); 
United States ex rel. Bayarsky yv. 
Brooks (1948, DC NJ) 51 F Supp 974 
(regulations of Attorney General); 
United States v. Potts (1944, DC Pa) 
o7 F Supp 204 (regulations of Attor- 
ney General); Walling v. Comet Car- 
riers (1944, DC NY) 3 FRD 442 (regu- 
lations of Department of Labor). See 
(1905) 25 Ops Atty Gen 326, and 
(1912) 29 Ops Atty Gen 555. 

In view of the variety of informa- 
tion contained in the files of any gov- 
ernment department and the _possi- 
bilities of harm from unrestricted 
disclosure in court, the usefulness, in- 
deed the necessity, of centralizing de- 
termination as to whether subpoenas 
duces tecum should be obeyed or chal- 
lenged was held obvious. United 
States ex rel. Touhy v. Ragen (1751 
340 US 462, 95 L ed 417, 71 S Ct “16. 


Irrespective of the nature of the in- 
formation as confidential, a depart- 


executive department of the federal! 
government is authorized to prescribe 
regulations, not inconsistent with law, 
for, among other matters, the “pres- 
ervation of the records, papers, and 
property appertaining to it.” 

11 See § 14, infra. 

13 See §§ 9, 10, infra, 
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ment official is privileged to withhold 
) departmental information in compli- 


ance with regulations promulgated by 
the head of the department (at least in 


) proceedings to which the United States 


is not a party'*). Boske v. Comin- 
yore (1900) 177 US 459, 44 L ed 846, 
20 S Ct 701; United States ex rel. 


’ Touhy v. Ragen (1951) 349 US 462, 
' 95 L ed 417, 71 S Ct 416. The ques- 
» tion as to the ultimate reach of the 
) authority of the head of the depart- 
' ment to refuse to produce such infor- 
' mation at a court’s order was left open 


in the latter case. 
Even though a departmental regula- 


' tion, by its terms, prohibits the disclo- 
> sure only of records, it has been con- 
| strued also to forbid the disclosure of 
' any information received by an officer 
in his official capacity. 


Re Lamberton 
(1903. DC Ark) 124 F 446; Stegall 
(1910, DC Ga) 175 F 


Even though a departmental regula- 


| tion authorized officers and employees 


of the department toe submit sub- 
papers to the 
court for determination as to their 
materiality to the case and whether in 
the best pul'lic interests the informa- 


» tion should be disc!osed. an employee 
| of the department was held not to 


be guilty of contempt in refusing to 


| produce such papers, where no such 


limited disclosure was ever requested 
and he was at no time questioned as 
to his willingness to submit the papers 
for this limited purpose. United 
States ex rel. Touhy v. Ragen (1951) 
340 US 462, 95 L ed 417. 71 S Ct 416. 
+ 

A privilege to withhold state secrets 
or matters the disclosure of which is 
against public pol y may exist in ad- 
dition to the privilege conferred by 
administrative regulations, and the 
former may prevail in a situation in 
which the latter is not available. 
United States v. Kohler Co. (1949. DC 
Pa) 9 FRD 289, supra, § 6. See also 
§ 4, supra. 


§8. Specific statutes and regulations. 
In considering the principles of con- 


“See §§9,10,infra. 
But see Edison Electric Light Co. 
v. United States Electric Lighting Co. 
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struction generally applied by the 
courts to legislation forbidding the dis- 
closure of information by public of- 
ficers and the approach of the judici- 
ary to such questions, it is well to 
keep in mind, as some of the courts 
have pointed out, that the creation of 
rules of nondisclosure or privilege as 
to information in the hands of admin- 
istrative officers was unknown to the 
common law, is largely, if not entirely. 
statutory in origin, and is a modern 
development which seems to be in- 
creasing as the complexities of mod- 
ern life and government’s relation to 
social and economic matters grow. 
Connecticut Importing Co. v. Conti- 
nental Distilling Corp. (1940, DC Conn) 
1 FRD 190. 


As a corollary, it has been reasoned 
that if a privilege or a basis of dis- 
closure is statutory only, the courte 
must look to the statutes for the di- 
mensions of the privilege thus created. 
Id. 


Tax matters and other matters within 
jurisdiction of Treasury. 

Under the authority of 5 USC § 22 4 
the Treasury Department, through the 
Commissioner of Internal Revenue, at 
an early date issued letters of instruc- 
tion forbidding the disclosure of the 
records in the offices of the vzricus 
collectors of interna! revenue, Pros- 
ecutions in the state courts for viola- 
tion of state liquor laws resulted in 
the issuance of sul poenas duces tecum 
to such collectors to produce their rec- 
ords and to testify in such state rrose- 
cutions. Upon refusal of the col- 
lectors to comply, with attendant 
imprisonment for contempt, were fol- 
lowed application for writs of habeas 
corpus by such collectors in the fed- 
eral courts for release from such im- 
prisonment. Most of the federal 
courts took the position that the in- 
structions mentioned above justified 
the collectors in their refusal to make 
disclosure. Re Huttman (1895, DC 
Kan) 70 F 699: Re Weeks (1897. DC 
Vt) 82 F 729. But see Re Hirsch 
(1896, CC Conn) 74 F 928, aifd without 
op (CA8th) 87 F 1005. 

(1890, CC NY) 44 F 294, infra, § 8, 
under heading “Patents.” 

14 See § 7, footnote 10, supra. 
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Thus, in Re Weeks (1897, DC Vt) 
82 F 729, a deputy collector of internal 


revenue was discharged from impris- 


onment on a commitment for contempt 
which had been made by a state court 
when, after having been summoned ax 
a witness at the trials of several per- 
sons for selling liquor, he had declined 
tc answer whether one of the defend- 
ants in the state trials had ever paid 


any money for the purpose of obtain- 


ing a retail liquor dealer's special tax 
stamp. The court held that although 
the federal government could not dic- 
tate as to evidence in state courts, it 
could not be required to produce evi- 
dence for them, and that the state had 
no right to federa) instruments of 
purely federal character for proof, 
unless they were left within its reach. 
Since the disclosure would have been 
contrary to legal duty, the imprison- 
ment for not making it was clearly 
contrary to the laws of the United 
States. 

But in Re Hirsch ‘1896, CC Conn) 
74 F 928, affd without op (CA&th) &7 
F 1005, a writ of habeas corpus we: 
denied an internal revenue collector 
who was committed to jail because he 
refused in accordance with the rules 
of his superior to produce before a 
state court the returns made bv per- 
sons applying for licensc to sell liquor. 
In reaching this conclusion, the court 
stressed that the “returns” or applica- 
tions were not of a private or secret 
character, because another federal 
statute—§ 3240 of the Revised Stat- 
utes—required each collector of in- 
ternal revenue to keep conspicuously 
in his office, for public ins;yection, an 
alphabetical list of all persons who 
should have paid special taxes within 
his district, and to state therein the 
time, place, and business for which 
such special taxes had been paid. It 
was further emphasized that no regu- 
lation on the subject under examina- 
tion was contained in the printed book 
of general regulations vhich had been 
issued for guidance of internal rev- 
enue officers, and tht the asserted 
rule against disclosure was only con- 
tained in two letters by the Commis- 


“The Hirsch Case (F) supra, was 
“distinguished” in Re Weeks (1897, 
DC Vt) 82 F 729, discussed immedi- 
% L ed 436 
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sioner of Internal Revenue to collee. 
tors, advising them of his views upon 


some branches of the subject, and that | 
such letters were not the regulations | | 
in regard to the assessment of interna| | 
revenue which had the force of a stat. | 


ute and did not constitute yeneral reg. 
ulations, but were instructions based 
upon the Commissioner’s legal opinion 


of the power of a court in a particular | 


class of cases, Yet the decision was 
specifically not rested upon this nar- 
row ground, but upon the bioader 
ground that there was no duty of pro- 
tecting this class of papers from the 
knowledge of the public, and the court 
said: “The natural duty to preserve 
and to control the use of documents of 
the bureau does not mean such a con- 
trol as to keep this class of papers 


bevond the reach of the courts of the | 
country; for, if there is nothing in | 


them which the taxpayer has a right 
to demand should be secret, or which 
can injure the public welfare or in- 
terest, the fact that they are papers 
of the United States does not make 
them superior to the ordinary means 
provided by law for the production of 
private and public papers for use in 
courts. there is no distine- 
tion between the power of a state 
court and of a federal court to ob- 
tain the production of this class of 
testimony. The question ; 
becomes one, not of power generally, 
but whether this class of evidence has 


any special immunity peculiar to it- 


self, or whether the officers of the 
revenue have a special reason for ex- 
emption as witnesses. . It is 
probable that a statute could declare 
that communications of taxpayers to 
a bourd of assessors or officers of a 
similar character should be privileged, 
and that no returns can be examined 
by anyone, or be reached for exe mina- 
tion by legal process. . . . In the 
abvence of such provisions the returns 
row in question are ro mure privileged 
than other taxpayer~' returns, in the 
sense that they must be kept secret, 
and cannot be produced for the pur- 
pose of evidence in a legal proceeding 
by order of court.” '* 


ately before it. It was not noticed in 
the Supreme Court decision in Boske 
v. Comingore (1900) 177 US 459, #4 
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In 1898, the Commissioner of Inter- 
nal Revenue, with the approval of 


the Secretary of the Treasury, pro- 
mulgated a general regulation which 
prohibited collectors of internal rev- 
enue and subordinates from produc- 
ing tax records or copies thereof and 


L ed 846, 20 S Ct 701, discussed infra, 
but was said in Re Lamberton (1903, 
DC Ark) 124 F 446, discussed infra, 
to be “opposed” to the views expressed 
by the Supreme Court in that opinion. 
In Stegall v. Thurman (1910, DC Ga) 
175 F 813, discussed infra, it was 
pointed out that the Hirsch Case was 
not in harmony with the other federal 
cases on the subject, earlier and later, 
but the court said that it was “un- 
doubtedly overruled” by the decision 
of the Supreme Court in the Boske 
Case. And in Myrland v. Warner 
(1917, CA7th Wis) 240 F 310, 39 Am 
Bankr Rep 232, the Hirsch Case was 
distinguished from the later Federal 
cases decided after 1898 on the ground 
that in that year a general regulation 
was promulgated by the Treasury De- 
partment forbidding the production 
of such documents and the disclosure 
of such information, whereas there 
had been no such general regulation 
in force when the Hirsch Case was de- 
cided. 

The Regulation of 1898 reads as 
follows: “All records in the offices of 
collectors of internal revenue or of 
any of their deputies are in their cus- 
tody and control for purposes relating 
to the collection of the revenues of the 
United States only. They have no con- 
trol of them and no discretion with re- 
gard to permitting the use of them for 
any other purpose. Collectors are 
hereby prohibited from giving out any 
special tax records or any copies there- 
of to private persons or to local officers, 
or to preduce such records or copies 
thereof in a state court, whether in 
answer to subpoenas duces tecum or 
otherwise. Whenever such subpoenas 
shall have been served upon them, they 
will appear in court in answer thereto 
and respectfully dezline to produce the 
records called for, on the ground of 
being prohibited therefrom by the reg- 
ulations of this Denartment. The in- 
formation contained in the records re- 
lating to special-tax payers in the col- 
lector’s office is furnished by these 
persons under compulsion of law for 
the purpose of raising revenue for the 
United States; and there is no provi- 
sion of law authorizing the sending 


required requests by court rule to be 
sent to the Secretary of the Treasury.” 
The disclosure of official information 
by officers and employees of the Treas- 
ury is presently prohibited not only by 
regulation,'” but also by a penal pro- 
vision of the Internal Revenue Code. 


out of these records or of any copies 
thereof for use against the special-tax 
payers in cases not arising under the 
laws of the United States. The giving 
out of such records or any copies 
thereof by a collector in such cases is 
held to be contrary to public policy, 
and not to be permitted. As to any 
other records than those relating to 
special-tax payers, collectors are also 
forbidden to furnish them or any 
copies thereof at the request of any 
person. Where copies thereof are de- 
sired for the use of parties to a suit, 
whether in a state court or in a court 
of the United States, collectors should 
refer the persons interested to the fol- 
lowing paragraph in rule X of the 
rules and regulations of the Treasury 
Department, namely: In all cases 
where copies of documents or records 
are desired by or on behalf of parties 
to a suit, whether in a court of the 
United States or any other, such copies 
shall be furnished to the court only, 
and on a rule of the court upon the 
Secretary of the Treasury requesting 
the same. Whenever such rule of the 
court shall have been obtained col- 
lectors are directed to carefully pre- 
pare a copy of the record or document 
containing the information called for 
and send it to this office, whereupon it 
will be transmitted to the Secretary of 
the Treasury with a request for its 
authentication, under the seal of the 
Department, and transmission to the 
judge of the court calling for it, unless 
it should be found that circumstances 
or conditions exist which makes it nec- 
essary to decline, in the interest of the 
public service, to furnish such a 
copy.” 

17Treasury Regulation 12, Art 80 
prohibits officials and employees of the 
Department, unless otherwise ex- 
pressly directed, to comply with a sub- 
poena requiring the production of of- 
ficial records or to give testimony in 
that respect. 

18 Section 55 (f) (1) of the Internal 
Revenue Code (26 USC § 56 (f) (1)) 
provides: “It shall be unlawful for 
any collector, deputy collector, agent. 
clerk, or other officer or employee of 
the United States to divulge or to make 

Se od 
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In proceedings to which the United 
States was not a party, refusal of de- 
partmental officers to make disclosure 
not in accordance with these regula- 
tions has been held justified, and not 
subject to interference by punishment 
for contempt. 

Thus, in the leading case of Boske v. 
Comingore (1900) 177 US 459, 44 L ed 
846, 20 S Ct 701, it was held that a 
federal revenue collector put in jiil 
for contempt in refusing to produce 
in a state court copies of reports made 
to him by distillers was entitled to a 
writ of habeas corpus, that the regu- 
lation of 1898 was valid and within the 
power conferred upon the Secretary of 
the Treasury by Revised Statutes § 
161, and that the attempt of the state 
court to punish the collector for obey- 
ing such regulations would be in vi- 
olation of his rights under the Consti- 
tution and laws of the United States. 
The court said: “Reasons of public 
policy may well have suggested the 
necessity, in the interest of the Govern- 
ment, of not allowing access to the 
records in the offices of collectors of 
internal revenue, except as might be 
directed by the Secretary of the 
Treasury. The interests of persons 
compelled, under the revenue laws, to 
furnish information as to their private 
business affiairs would often be seri- 
ously affected if the disclosures so 
made were not properly guarded. Be- 
sides, great confusion might arise in 
the business of the Department if the 
Secretary allowed the use of records 
and papers in the custody of collectors 
to depend upon the discretion or judg- 
ment of subordinates. . . . In de- 
termining whether the regulations 
promulgated by him are consistent 
with law, we must apply the rule of 
decision which controls when an act 
of Congress is assailed as not being 
within the powers conferred upon it 
by the Constitution; ..., a reg- 
ulation adopted under section 161 of 
the Revised Statutes should not be dis- 
regarded or annulled unless, in the 


knewn in any manner whatever not 
provided by law to any person the 
amount or source of income, profits, 
losses, expenditures, or any particular 
thereof, set forth or disclosed in any 
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judgment of the court, it is plainly ang 
palpably inconsistent with law. Those 
who insist that such a regulation i, 
invalid must make its invalidity 4 


manifest that the court has no choice | 


except to hold that the Secretary has 
exceeded his authority and employed 
means that are not at all appropriate 
to the end specified in the act of Con- 
gress.” 

Likewise, a deputy collector of in. 
ternal revenue was held justified in 
refusing to testify before a state 
grand jury as to the places where he 
had seen special tax stamps permit- 
ting sale of liquor, since he had only 
seen such places and the correspond- 
ing names of the persons involved, in 
his official capacity, in Re Lamberton 
(1903, DC Ark) 124 F 446. Recogniz- 
ing that the case of Boske v. Comin- 
gore (US) supra, related to records, 


and the information contained therein, | — 


of the office of the collectors of inter. | 
nal revenue, the court pointed out that 
the question involved in the instant | 
case was indistinguishable in prin- | 
ciple, saying: “It would be a manifest | 
invasion of the principle decided if 
the court should hold to the letter of | 
the law, and decide that the internal | 
revenue collector cannot be required 


to produce his records, or disclose | 
what they contain, but at the same time i 
disregard the reason, and hold that | 


he can be compelled to disclose what 
he has discovered in the discharge of 
of his duties as the result of informa- 
tion contained in the records, If the 
one is privileged, clearly the other is. 
It would therefore seem that the prin- 
ciple involved in the case at bar can- 
not be fairly distinguished from the 
Comingore Case.” 

Again, in Stegall v. Thurman (1910, 
DC Ga) 175 F 813, it was held that a 
Federal storekeeper and gauger placed 
at a distillery could not be required to 
testify before a state grand jury as to 
what was being made in the distillery. 
The validity of the regulations was 
declared to have been settled in Boske 


income return, or to permit any income 
return or copy thereof or any book 
containing any abstract or particulars 
thereof to be seen or examined by aby 
person except as provided by law.” 
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Sy. Comingore (US) supra, and it was 
held that what the employee saw with 
his eyes was seen in his official capac- 
J ity and not as a mere individual, and 
ry ha }came within the principle that infor- 

8 Rie 


mation obtained by a Treasury em- 


Yed FF ployee solely in his official capacity 
Opriate FF ould not be divulged. The new reg- 
Fulations adopted in 1900 and there- 
Jafter were held to have been in sub- 


‘stance like those adopted in 1898. 


Similarly, in United States v. Marino 
(1944, CA2d NY) 141 F2d 771, cert 


den 323 US 719, 89 L ed 578, 65 S Ct 
348, reh den 323 US 813, 89 L ed 647, 


65 S Ct 113, an appeal from a convic- 
tion of illegally possessing and trans- 


) porting distilled spirits in a container 
to which no stamp tax was affixed, it 


was held that there was no error in the 


Jtrial court’s refusal to have marked 
for identification a report of govern- 
> ment officers of the Treasury Depart- 
> ment, since the report was privileged, 
Sunder the principles laid down in 
> Boske v. Comingore (US) discussed 
) supra, as part of the official records of 
>the Department. 


And in Harwood v. McMurtry (1938, 


revenue agent, it was held that it was 


quire the production of the allegedly 


) defamatory report which had been 
| made by the defendant agent to his 
) superior in the Department, since the 
J report was a record of the Depart- 
> ment, and under the rules adopted by 
) the Secretary of the Treasury, without 
> the consent of the Secretary, the court 
> was without the power to require the 
production of the communication or 
} report for use as testimony or to re- 
) quire any officer of the Department to 
) produce a copy of it or to testify in 
» regard thereto, 


In Fowkes y. Dravo Corp. (1945, DC 


> Pa) 5 FRD 51, which was an action 
7 by an individua’ against his employer 
+ to recover overtime compensation un- 
> der the Fair Labor Standards Act, and 
|» 8 which the United States district at- 
_ torney had entered his appearance be- 
cause the defendant was operating un- 


der a “cost-plus” contract with the 
Navy Department, but the United 
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States was not made a party to the 
action and no appearance was entered 
in its behalf, the court denied, as pre- 
mature, a petition of the plaintiff to 
compel Federal employees to produce 
certain documents and correspondence 
of official nature, which they refused 
to produce in accordance with in- 
structions given them by the deputy 
commissioner of internal revenue pur- 
suant to Treasury Department Regula- 
tions adopted under the Federal stat- 
ute. Acknowledging that in cases 
involving asserted privilege against 
disclosure of public records a distinc- 
tion between private and public actions 
had been made in the decisions, and 
that in cases where the government 
was a party, disclosure could be or- 
dered, the court distinguished such 
cases because the United States was 
not a party plaintiff in the instant ac- 
tion and the Salary Stabilization Unit 
upon which the demand had been made 
was not a party to the action nor even 
interested in the merits. It was 
pointed out that the prerequisite condi- 
tion to disclosure, that permission be 
sought from the Treasury Department, 
had not been met and that the Treas- 
ury Department had never refused per- 
mission to use the records, because it 
had not yet been asked to do so in ac- 
cordance with the regulations. Al- 
though it was admitted that it did not 
rest well with the government to in- 
sist upon withholding such informa- 
tion merely on the theory that dis- 
closure would have an untoward ef- 
fect on a case of the government from 
the point of view of a litigant, it was 
held that where the public interest re- 
quired that the information and docu- 
ments be kept undisclosed, such in- 
terest ought not to be encroached up- 
on, and that the Secretary of the 
Treasury should at least be permitted 
the opportunity of making the initial 
decision in accordance with the regu- 
lation, as to whether the information 
should be disclosed. 
+ 

Under a state statute which pro- 
vided that property statements made 
by owners to the assessing officers 
should be used for no other purpose 
except the making of an assessment 
for taxes, and which made any officer 


9 L ed 439 
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violating this provision liable in dam- 
ages, it was held in Re Reid (1906, 
DC Mich) 155 F 933, that the presi- 
dent of a board of tax assessors could 
not be compelied to produce the bank- 
rupt’s record or tax list statement in 
the bankruptcy proceeding, although 
the bankrupt did not object to its pro- 
duction. 

Likewise, a state statutory provision 
forbidding any officer or employee to 
divulge, “in any manner except as pro- 
vided by law,” information obtained 
in the discharge of his duties, or to 
permit income tax returns or copies 
thereof to be seen or examined by any 
person “except as provided by law,” 
was held to justify the secretary of 
a state tax commission in refusing to 
produce in response to a subpoena 
duces tecum in a corporate bankruptcy 
proceeding income tax returns of the 
corporation, in Myrland v. Warner 
(1917, CA7th Wis) 240 F 310, where 
it was held that it was error for the 
trial court to commit the secretary 
for contempt for such refusal. Al- 
though it was conceded that the stat- 
ute contained several exceptions un- 
der which disclosure could be per- 
mitted, it was held that disclosure 
would only be permitted in cases fall- 
ing within such exceptions, even in 
proceedings under the Bankruptcy 
Act, and that the words “except as 
provided by law” in the statute would 
not be construed as excluding from 
the inhibition of the act the produc- 
tion of documents or records when re- 
quired through the processes of law. 
The court rejected the contention that 
“provided by law” meant when re- 
quired by subpoena duces tecum, re- 
plevin, order to produce, or other 
manner or means whereby a court or 
any other authorized tribunal or func- 
tionary might require and compel the 
production of papers, holding that 
against such procedure the inhibition 
had been in the main directed, for it 
was scarcely presumable that inspec- 
tion was intended to be denied only 
to such persons as sought it out of 
idle curiosity. 





1*See Department of Justice Order 
No 3229, filed May 2, 1946, supple- 
mented June 6, 1947, which appear in 
Led 44 
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For a case denying the privilege jy 
criminal proceedings instituted by the 
United States, see United States y, 
Andolschek (1944, CA2d NY) 142 F2 
503, infra, § 9, under heading “Pro. 
ceedings instituted by government." 
For cases denying the privilege in pro. 
ceedings to which the Commissioner 
of Interna! Revenue or a collector was 
a party, see Blair v. Oesterlein Ma. 
chine Co. (1927) 275 US 220, 72 L ed 
249, 48 S Ct 87; Brewer v. Hassett 
(1942, DC Mass) 2 FRD 222; and 
Kentucky-Tennessee Light & P. Co, 
v. Nashville Coal Co. (1944, DC Ky 
55 F Supp 65, all stated infra, § 10, 
under heading “Commissioner and col- 
lectors of internal revenue.” 


Matters within jurisdiction of Attor- 
ney General. 

Under the provisions of the federal 
statute referred to in § 7, supra, foot- 
note 10, the Atturney General has is- 
sued regulations relating to the pro- 
hibition of disclosure of departmental 
records and information, which with- 
hold from his subordinates the power 
to release department papers, but au- 
thorizes them to submit subpoenaed 
material to the court for determination 
as to its materiality to the case and 
whether in the best public interests 
the information should be disclosed.” 

Because of the regulations of the 
Attorney General, the courts have in 
many instances refused to compel dis- 
closure of official information by de- 
partment officials, particularly in liti- 
gation to which the United States was 
not a party. 

Thus, without deciding whether the 
Attorney General himself could be 
compelled to produce records of the 
department in rcsponse to a subpoena 
or to testify concerning them, it was 
held in United States ex rel. Touhy 
v. Ragen (1951) 340 US 462, 95 L ed 
417, 71 S Ct 416, that an employee of 
the FBI was justified under the regu- 
lations to refuse compliance with 4 
subpoena duces tecum requiring the 
unlimited disclosure of department 
papers in habeas corpus proceedings 

vite Alecia 0 2D Sli 
note 1 of the opinion in United States 
ex rel. Touhy v. Regen (1951) 340 US 
462, 95 L ed 417, 71 S Ct 416. 
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prought by a state prisoner in a fed- 
) eral court. 

| Likewise, in Ex parte Sackett (1935, 
> CASth Cal) 74 F2d 922. a special agent 
in charge of the Division of Investiga- 
tion, who had appeared in a federal 
district court in answer to a subpoena 
duces tecum in private litigation 
brought to recover damages and a pen- 
alty under provisions of the anti-trust 
laws, but had declined to produce doc- 
uments and records consisting of 
contracts, 
) and other private papers of the defend- 
corporation which had_ been 


i 
i 
/ 


tion in connection with the institu- 
tion and prosecution of a suit by the 
‘} government under the Sherman Anti- 
Trust Act, on the ground that he was 
prohibited by the Department rule 


| from so doing, and that he was also 
"prohibited by a special order of the 
© Attorney General from producing the 


) papers because they were part of the 
confidential and official fiies of the De- 
partment, was discharged by virtue of 


"these records in his possession and for 


"declining to produce them if he had 


them. The court held that the regula- 
tions were valid and controlling, and 
py that under them the documents, al- 
/ though physically in the possession of 
e the witness, were in law in the custody 
4 of the Attorney General. 
Similarly, a United States attorney 
} Was held justified in refusing infor- 
mation from departmental records for 
)the furtherance of a plaintiff in- 
I former's qui tam action against per- 
‘ sons who had presented a fraudulent 
claim against the federal government 
and for the purpose of enabling the 
Fi plaintiff to answer the demand for a 
) bill of particulars required by one of 





é the defendants, since the regulation 


> had the force of law and the court 
» could not compel the production of the 
_Tecords. United States ex rel. Bayar- 
: rg Brooks (1943, DC NJ) 51 F Supp 


ene eee 


: And a decision holding that a United 
‘ States attorney was justified in re- 
5 fusing to give a defendant in a crim- 
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inal case the name of witnesses who 
testified before the grand jury was 
based on the ground, among others, 
that the department regulation had 
the force of law and was binding upon 
the court, in United States v. Potts 
(1944, DC Pa) 57 F Supp 204. How- 
ever, the decision was also rested on 
the ground that no reason justifying 
an investigation of the activities of 
the grand jury was shown. 

In United States v. Ebeling (1944, 
CA2d NY) 146 F2d 254. an appeal from 
a conviction of conspiracy to violate 
federal statutes forbidding a person to 
act as foreign governmental agent 
without notice to the Secretary of 
State and to disclose information af- 
fecting national defense to a foreign 
government, it was held that the trial 
court had not committed error in re- 
fusing to admit in evidence a report 
to the FBI of a counterespionage 
and counterintelligence agent around 
whose activities the alleged conspiracy 
centered, where such report had not 
been used by such agent in his testi- 
mony, and when demand had been 
made of the government to produce 
it, the trial court had inquired whether 
there was anything in it which would 
tend to exculpate the defendant or 
would be to his advantage, and the 
United States district attorney had 
then showed the report to the court, 
who announced that the report had 
been read by him, that he saw no 
reason why the government should be 
called upon to produce it, and could 
see in the report reasons why it should 
remain a confidential document, and, 
although the defendant took formal 
exception to the ruling, he did not 
then or later ask for inspection of the 
report or its incorporation in the 
record on appeal, and the record 
showed nothing to suggest any im- 
peaching value to the report. Frank, 
Circuit Judge, dissented, on the ground 
that the document in issue was not 
certified to the court of appeals so 
that the latter court could ascertain 
whether or not it contained matter 
which properly could have been used 
by the defense. He also indicated 
that the privilege was waived by the 
government because the government 
had initiated criminal proceedings 
% Led 41 
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in which the document was mate- 
rial. 

And in United States v. Cohen (1945, 
CA2d NY) 148 F2d 94, cert den 324 
US 852, 89 L ed 1972, 65 S Ct 1087, 
reh den 325 US 894, 89 L ed 2005, 65 
S Ct 1191, an appeal from a convic- 
tion for conspiring to violate the 
Selective Service and Training Act, a 
similar result was reached, and it 
was held that no error had been com- 
mitted by the trial court in refusing 
to order an agent of the FBI, who had 
referred to written notes relating to 
the defendant’s statements to him, be- 
fore testifying at the trial, to produce 
his notes for scrutiny by the defense 
counsel, especially where such notes 
and confidential papers had been sub- 
mitted by the district attorney to the 
reviewing court for scrutinv and no 
prejudicial error could be fcund to 
have resulted from refusing to submit 
the notes to counsel for the defense 
for examination. 

For a case recognizing the privilege 
under the regulations of the Attorney 
General, see United States v. Schine 
Chain Theatres (1944, DC NY) 4 FRD 
108, infra, § 13. 

For cases refusing to grant the priv- 
ilege in actions to which the United 
States is a party, see United States v. 
General Motors Corp. (1942, DC II}) 
2 FRD 528, and United States ex rel. 
Schlueter v. Watkins (1946. DC NY) 
67 F Supp 554, affd (CA2d) 158 F2d 
853, both stated infra, § 9, under head- 
ing “Proceedings instituted by govern- 
ment”; Wunderly v. United States 
(1948, DC Pa) 8 FRD 356, and O’Neill 
v. United States (1948, DC Pa) 79 F 
Supp 827. vacated on other grounds 
(CA3d) 174 F2d 931, both infra, § 9, 
under heading “Suits against govern- 


ment.” 
+ 


The administrative regulations of 
the Department of Justice against dis- 
closure of official papers were held to 
apply only to documents which are in 
the various offices of the Department 
of Justice or with its officers and em- 
ployees; and, so far as response to a 
subpoena duces tecum is involved, to 
apply only where an officer or an em- 
ployee of the department is ordered 
to produce documents in court, in 
% Led 42 
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Zimmerman v, Poindexter (1947, Dc} 
Hawaii) 74 F Supp 933, infra, § 14. 

For cases sustaining the privilege 
claimed with respect to FBI files, se 
United States ex rel. Touhy v. Ragen 
(1951) 340 US 462, 95 L ed 417, 718 
Ct 416; United States v. Ebeling (1944, 
CA2d NY) 146 F2d 254, supra; United 
States v. Cohen (1945, CA2d NY) 148 
F2d 94, cert den 325 US 852, 89 L ed 
1972, 65 S Ct 1087, reh den 325 US 
894, 89 L ed 2005, 65 S Ct 1191, supra; 
United States v. Kohler Co. (1949, D( 
Pa) 9 FRD 289, supra, §6. For 
cases denying such privilege, see 
United States v. Cotton Valley Opera. 
tors Committee (1949, DC La) 9 FRD 
719, affirmed by an equally divided 
court in 339 US 940, 94 L ed 1356, 7) 
S Ct 793, reh den 339 US 972, 94 L ed 
1379. 70 S Ct 994, infra, § 13. 


Matters within jurisdiction of Depart. 
ment of Labor. 
Regulations of the Department of 
Labor, adopted under the provisions 
of Revised Statutes § 161 (5 USC § 22), 
forbid the disclosure of official records 
unless the head of the Executive De- 
partment specifically authorizes such 
disclosure after determining that ac- 
cess to such records will not defeat 
the public interest. Regulations of 
the Wage and Hour Division of the 
Department of Labor also provide that 
no investigator shall disclose to any 
unauthorized person any information 
obtained in an official capacity, and 
shall not respond to a subpoena re- 
lating to any official matter without 
permission of his superior. 


In Walling v. Comet Carriers (1944, 
DC NY) 3 FRD 442, an action bv the 
Administrator of the Wage and Hour 
Division against a defendant for vio- 
lation of the Fair Labor Standards 
Act, a motion of the defendant for an 
order directing the plaintiff to pro- 
duce and permit the inspection and 
copying of certain documents which 
the plaintiff asserted were privileged 
under the regulations promulgated by 
the Secretary of Labor was denied. 
Emphasizing that the regulations 
adopted under the federal statute had 
been held valid, and that neither the 
Secretary of Labor nor anyone els¢ 
qualified to do so had given consent, | 
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‘in writing or otherwise, to the dis- 
Sclosure of any of the documents in- 
volved in this case being turned over 
to or examined or copied by the de- 
‘fendant or by anybody in its behalf, 
the court held that the records sought 
‘were privileged and constituted files 
and documents of an official nature 
which the court could not order dis- 
‘closed. Although the action was one 
by the Administrator himself, Flem- 
jing v. Bernardi (1941, DC Ohio) 1 
FRD 624, 4 FRD 270, infra, § 10, was 
jheld to be distinguishable on the 
ground that disclosure was ordered 
in that case because information had 
ybeen sought rather than files or rec- 
ords, whereas in the instant case it 
was sought to compel the disclosure of 
documents which consisted of affida- 
vits, statements, and transcripts of 
jinterviews and interrogatories by em- 
‘ployees of the defendant. 
| For cases denying the privilege in 
actions to which the Administrator is 
‘a party, see Fleming v. Bernardi (1941, 
gC Ohio) 1 FRD 624, 4 FRD 270, and 
Walling v. Richmond Screw Anchor 
Ho. (1948, DC NY) 4 FRD 265, both 
jinfra, § 10. 


| Patents. 
{ In Edison Electric Light Co. v. 
} United States Electric Lighting Co. 

» (1890, CC NY) 44 F 294, involving a 


5 


| In addition to ' portions of § 11 of 
+ the Rules, which protected from pub- 
lication the answers of any registrant 
‘concerning the condition of his health, 

physical or mental, without his con- 
I sent, and provided that such portions 
'of the records should not, without the 
) registrant’s consent, be produced and 
; published in response to any subpoena 
or any summons of any court except 

for the purpose of the prosecution of 
jhe registrant, §12 provided that 
“whenever any registrant or other per- 
; i son (except one of the class of per- 
sons named in the proviso of the 
' foregoing section 11) applies to a local 

or district board to inspect any of the 

records of such boards, such registrant 
_ or other person shall not be permitted 
ie search through such records; but 
_it shall be the duty of members or 
_ clerks of local and district boards and 
j other persons having the custody of 

such records to discover, open and 
out to the registrant or other 
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regulation of the Patent Office, is- 
sued under statutory authority, which 
provided that no information would 
be given without authority respecting 
the filing by any particular person of 
a caveat or of an application for a 
patent, or similar matters, unless it 
should be necessary to the proper con- 
duct of business before the office, it 
was said that such regulation may be 
binding upon the officers of the Pat- 
ent Office, but would certainly not ex- 
cuse a subordinate from testifying in 
court. 


Selective service. 

Under Rules 11 and 12 of the Selec- 
tive Service Regulations, issued under 
the Selective Service Act of 1917 as 
amended, relating to the nondisclosure 
of certain information,™ a govern- 
mental privilege against disclosure of 
selective service records and data has 
been sustained in a few cases. 

Thus, in Harris v. Walsh (1921) 51 
App DC 167, 277 F 569, the court va- 
cated an order which had held the 
Adjutant General, who, after the First 
World War, became the custodian of 
selective service records, in contempt 
of court for refusing to produce an 
affidavit in his official possession, 
which affidavit had been filed by an 
informant, a party defendant to a di- 
vorce action for cruelty for causing 


person the portion of the record con- 
taining the information requested 
by such person so applying; sub- 
ject to the limitations as to disclo- 
sures provided in the foregoing sec- 
tion 11.” Notes to said regulation, 
which had the same effect as the 
regulation itself, provided in part: 
“A registrant is entitled to access to 
his questionnaire and to the record 
in his case, including the record of 
his physical examination - ,» -but 
where such records contain statements 
or letters of a confidential nature, 
other than those offered by himself. 
the names of the informants should 
not, without their consent, be divulged 
to the registra: +, who is, however, en- 
titled to be ed.ised of all statements 
and allegations which form part of 
the records in his case. Ample pre- 
caution should be taken to prevent a 
registrant from ascertaining the name 
or names of persons who have given 
such confidential information.” 

% Led 43 
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the induction into the Army of the 
plaintiff in divorce, her husband. The 
court held that the regulations made 
the matter filed with the officials by 
an informant confidential as against 
the draft registrant. It was held that 
the restriction as to the disclosures 
relating to informants was not to con- 
tinue only during the war, for no time 
limitation was fixed in the regulations 
and none could be inferred, and that 
the cloak of proteetion thrown around 
the informants was intended to be 
perpetual, with the result that when 
the Adjutant General acquired the 
records after the war for safekeeping. 
the same injunction of secrecy was im- 
posed upon him as had rested upon the 
draft boards, and his duty to refrain 
from disclosure was the same as theirs 
had been. It was also held that the 
fact that the contents of the affidavit 
filed by the informant were known to 
the parties and to the public did not 
alter the case. and that if there was 
anv right of waiver of the privilege 
in any private individual in such a 
case, that right was in the informant. 
Hence the registrant could not com- 
pel the Adjutant General, as custodian 
of the affidavit, to produce it in court 
to the disadvantage of the informant. 

In reliance upon Selective Service 
Regulations $11, the court denied the 
plaintiff’s motion for production by 
the Secretary of War of copies of the 
draft records relating to the defend- 
ant, in Federal Life Ins. Co. v. Holod 
(1939, DC Pa) 29 F Supp 852 ‘later 
trial see 30 F Supp 713), on the ground 
that the regulations placed portions 
of these records beyond the process 
of the courts. 

See Young v. Terminal R. Asso. 
(1947, DC Mo) 70 F Supp 106, where 
the confidential character of a regis- 
trant’s file under Selective Service 
Regulations was asserted solely on 
behalf and for the benefit of the regis- 
trant. 


Matters within jurisdiction of Army 
and Navy Departments. 

The pertinent Navy Department 
Regulation (84 CFR § 12.15) provides 
that, unless authorized by the Secre- 
tary of the Navy, persons in the naval 
service and civil employees are pro- 
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hibited from producing official records 
or copies thereof in a civil court inf 
answer to subpoenas duces tecum, or 
otherwise, and from disclosing secret 
and confidential information. It au. 
thorizes production of copies of papers 
or records upon call of the court be. 
fore which the litigation is pending. 
In Bank Line v. United States (1948, 
DC NY) 76 F Supp 801, infra, § 9, un. 
der heading “Suits against govern. 
ment”, a privilege was claimed upon 
the authority of this rerulation. 

An Army regulation! which provides 
that matter obtained from the Navy 
Department, other governmental agen. 
cy, or friendly foreign government 
will be placed in the same or equiva- 
lent classification category as that in 
which it was placed by the originating 
avency, that is, as secret, confidential, 
or not confidential, was held not to 
pertain to the production of documents 
in court, as it contained no express 
reference to the court or to its proc- 
esses, and hence appeared to be sole); 
an interdepartmental measure to fa- 
cilitate and systematize the interde- 
partmental relations. Zimmerman vy. 
Poindexter (1947, DC Hawaii) 74 F 
Supp 933. 

However, the privilege to withhold 
military secrets exists independently 
of statutes and regulations. See Firth 
Sterling Steel Co. v. Bethlehem Steel 
Co. (1912, DC Pa) 199 F 353; Pollen v. 
Ford Instrument Co. (1939, DC NY) 
26 F Supp 583; and United States v. 
Haugen (1944, DC Wash) 58 F Supp 
436, all supra, § 4. 


Mixcellaneous. 

Regulations of various government 
departments are referred to in United 
States v. Beekman (1946, CA2d NY) 
155 F2d 580 (regulations under Emer- 
gency Price Control Act), and United 
States v. Grayson (1948, CA2d NY) 
166 F2d 863 (Rules of Securities and 
Exchange Commission) both infra, 
§9, under heading “Proceedings in- 
stituted by government”; Bowles V. 
Ackerman (1945. DC NY) 4 FRD 260 
(regulations under Emergency Price 
Control Act) infra, § 10. 


1 Army Regulations 380-5, 4 11. 
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A §9. Actions by or against the gevern- 


ment. 
Excepting the common-law privi- 


privilege against diselo- 


» sure of routine information gathered 
| by a government department cannot 
) be exercised in judicial proceedings to 
|) which the government is a party. 


’ As stated in United States ex rel. 
: Touhy v. Ragen (1950, CAT7th Ill) 180 
| F2d 321, affd 340 US 462, 95 L ed 417, 
in S Ct 416, the cases in which dis- 
)closure of official information or pa- 
) pers in some form or another has been 
a involve situations where the 
* government is a party to the suit or 
otherwise has waived the privilege of 
J nonproduction. The theory of these 
cases appears to be that when the gov- 
sernment becomes a party to a suit it 
‘does so the same way as any other 
litigant, and that “it cannot occupy 
) the anomalous position of placing one 
foot within the judicial sanctuary and 
Sleaving the other without.” 
In particular, in civil suits the dis- 
covery provisions of the Federal Rules 
jof Civil Procedure* have been relied 
upon as showing no intention to ex- 
Sempt therefrom the government where 
it is properly a party to the proceed- 
Sings. Fleming v. Bernardi (1941, DC 
Ohio) 1 FRD 624, 4 FRD 270, infra, 
§ 10; United States v. General Motors 
> Corp. (1942, DC Ill) 2 FRD 528, infra, 
this section, under heading “Pro- 
ceedings instituted by government”; 
) Bowles v. Ackerman (1945. DC NY) 4 
‘FRD 260, infra, § 10; Wunderlyv v. 
. United States (1948, DC Pa) 8 FRD 


356, infra, under heading “Suits 
J against government.” 
In Robinson v. United States (1915) 
50 Ct Cl 159, the court said: “The 
power given to a head of a department 
)to omit to comply with a call for in- 
j formation or papers is not an arbi- 
trary power to be exercised at will and 
> to make the law and principle in regard 
to these calls differ in the case of one 
/ department from what it would be in 
that of another. It is a legal discre- 
tion to be exercised under the cir- 
cumstances of a particular case. Mat- 


_ ters of state sometimes occur in which 


"See Rules 26 et seq. 
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great political and public interests 
would be injured by premature dis- 
closure of Government plans. Con- 
gress has in very many instances re- 
frained from compelling the disclo- 
sure of documentary secrets or plans 
for national defense where the public 
interest requires that such matters be 
withheld from publication. Assuredly 
it was never contemplated that the 
Government should withhold informa- 
tion because the response to a call 
might show a just debt due to a claim- 
ant, or possibly to some one else.” 

See United States v. Krulewitch 
(1944, CA2d NY) 145 F2d 76, 156 ALR 
337, where the court said that when 
the government chooses to bring into 
the light a transaction to which a privi- 
leged communication relates, it may 
no longer suppress the communication 
itself. 


For a holding that appearance of a 
United States attorney does not make 
the United States a party within the 
rule discussed above, see Fowkes v. 
Dravo Corp. (1945. DC Pa) 5 FRD 61, 
supra, § 8, under heading “Tax mat- 
ters and other matters within juris- 
diction of Treasury.” 

7 

To the extent to which the govern- 
ment waives a privilege of nondisclo- 
sure by participating in litigation, the 
waiver has been held to extend to all 
departments of the government, ir- 
respective of which of these depart- 
ments participates-in the judicial pro- 
ceedings. Thus, where the govern- 
ment, in support of its refusal to 
produce the record of a board of naval 
inquiry in a suit instituted by the own- 
er of a British steamship against the 
United States as owner of naval ves- 
sels, in which the United States filed 
a cross libel, contended that the privi- 
lege was that of the Navy Department, 
whereas the suit was prosecuted by 
the Department of Justice for the 
benefit of the Treasury Department, 
and that the Navy Department, not ex- 
ercising any discretion as to the insti- 
tution of the litigation, could not be 
deemed to have waived its privilege, 
this argument was rejected in Bank 
Line v. United States (1948, DC NY) 
76 F Supp 801, the court pointing out 
that the several departments are all 

SL ed 4 
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agencies of one government, possessed, 
theoretically at least, of a single will. 


Proceedings instituted by goevern- 
ment. 

A governmental privilege against 
disclosure of official information has 
been denied in proceedings instituted 
by the government. 


In particular, when the government 
institutes criminal proceedings in 
which evidence, otherwise privileged 
under a statute or regulation, becomes 
relevant, it abandons the privilege. 
United States v. Andolschek (1944, 
CA2d NY) 142 F2d 503; United States 
v. Beekman (1946, CA2d NY) 155 F2d 
580 (holding that in a prosecution for 
violation of the Emergency Price Con- 
trol Act the government is bound to 
produce OPA records, allegedly show- 
ing previous disciplining of govern- 
ment witnesses); United States v. 
Grayson (1948, CA2d NY) 166 F2d 863. 
But see United States v. Ebeling (1944, 
CA2d NY) 146 F2d 254; United States 
v. Cohen (1945, CA2d NY) 148 F2d 94, 
cert den 324 US 852, 89 L ed 1972, 65 
S Ct 1087, reh den 325 US 894, 89 L ed 
2005, 65 S Ct 1191; and United States 
v. Potts (1944, DC Pa) 57 F Supp 204, 
all stated supra, § 8, under heading 
“Matters within jurisdiction of Attor- 
ney General.” 

Thus, in United States v. Andolschek 
(1944, CA2d NY) 142 F2d 503, involv- 
ing a prosecution against minor offi- 
cials of the Alcohol Tax Unit to vio- 
late a section of the Internal Revenue 
Code by unlawfully allowing with- 
drawal of alcohol subject to tax, a con- 
viction was reversed because there had 
been excluded from evidence, on the 
ground that disclosure was forbidden 
by the Treasury Department Regula- 
tions, certain official reports made by 
defendants to their superiors in the 
Department, which narrated their con- 
duct as such inspectors in dealing 
with “permittees.” The court said: 
“While we must accept it as lawful 
for a department of the government to 
suppress documents, even when they 
will help determine controversies be- 
tween third persons, we cannot agree 
that this should include their suppres- 
sion in a criminal prosecution, founded 
upon those very dealings to which the 
9 Led 446 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


documents relate, and whose criminal. 
ity they will, or may, tend to excul- 
pate. So far as they directly touch 
the criminal dealings, the prosecution 
necessarily ends any confidential char. 
acter the documents may possess; it 
must be conducted in the open, and 
will lay bare their subject matter, 
The government must choose; either 
it must leave the transactions in the 
obscurity from which a trial will draw 
them, or it must expose them fully, 
Nor does it seem to us possible to 
draw any line between documents 
whose contents bears directly upon 
the criminal transactions, and those 
which may be only indirectly rele- 
vant. Not only would such a distinc- 
tion be extremely difficult to apply in 
practice, but the same reasons which 
forbid suppression in one case forbid 
it in the other, though not, perhaps, 
quite so imperatively. We hold that 
the regulation should have been read 
not to exclude the reports here in 
question.” 

Similarly, a request by the defend- 
ant that certain documents in the pos- 
session of the Securities and Exchange 
Commissivun be produced was sustained 
in United States v. Grayson (1948, 
CA2d NY) 166 F2d 863, involving a 
criminal prosecution for the fraudu- 
lent use of the mails and for violating 
the Securities Act of 1933, the court 
saying: “We need not say that there 
can never be situations in which a 
privilege created by departmental 
regulation will not prevail, just as it 
would prevail if Congress had created 
an unconditional privilege, or if the 
evidence was in the possession of 4 
state official, who could not be com- 
pelled to produce it. Be that as it 
may, there is an obvious distinction 
between documents held by officials 
who are themselves charged with the 
administration of those laws for 
whose violation the accused has been 
indicted, and those which are not 80 
held. All we need to hold—and all 
we have held hitherto—is that when 
the privilege is conditional upon the 
consent of such a department, the 
prosecution will fail unless the off- 
cials are willing to produce them. We 
recognize no such incommunicability 
between officials of the same govern- 
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j ment; so long as they cannot admin- 
‘ister the same law in accord, its penal 
‘provisions must remain in abeyance.” 
: + 

' The same rule applies in proceedings 
\of a civil nature instituted by the gov- 
a United States v. General 
*Motors Corp. (1942, DC Ill) 2 FRD 
7528; United States ex rel. Schlueter 
)y. Watkins (1946, DC NY) 67 F Supp 
+551, affd (CA2d) 158 F2d 853; Bank 
Line v. United States (1948, DC NY) 
'76 F Supp 801, infra, this section, un- 
‘der heading “Suits agzinst govern- 
} ment.” 

Thus, where the government sought 
‘to deport an alien enemy from the 
) United States, and in proceedings upon 
‘habeas corpus, the United States at- 
‘torney, in reliance upon a letter of 
‘the acting Attorney General, which in 
‘turn referred to the regulations of the 
Department of Justice, refused to pro- 
iduce the Attorney General’s file con- 
‘cerning the alien, it was held in Unit- 
Jed States ex rel. Schlueter v. Watkins 
+(1946, DC NY) 67 F Supp 554, affd 
*(CA2d) 158 F2d 853, that the United 
/States, by detaining the petitioner for 
sdeportation, waived the privilege, in 
ithe same way the privilege would have 
‘been waived by instituting a criminal 
sproceeding, The court relied upon the 
jpublic policy, equally applicable in 
)both situations, that a person should 
not be deprived of his liberty without 
giving him an opportunity to have 
-access to material which might excul- 
/pate him. 

‘ And in United States v. General 
| Motors Corp. (1942, DC Ill) 2 FRD 
| 528, a civil action charging defendants 
)with conspiracy in restraint of trade, 
)the government objected to answering 
‘interrogatories, as required by Rule 
183 of the Federal Rules of Civil Pro- 
) cedure, on the ground that regulations 
_by the Attorney General barred the 
disclosures sought by the defendants. 
Recognizing that the objection might 





sede 


bat 


*See Bank Line v. United States 


(1948, DC NY) 76 F Supp 801, stating 
that a waiver of the privilege of non- 
disclosure may be more readily in- 
ferred in situations in which the gov- 
ernment institutes an action or makes 
4 counterclaim than in situations in 
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be valid if such disclosures would be 
against public policy, the court over- 
ruled these objections on the ground 
that “it would be an unjust and tyran- 
nical exercise of power for the Gov- 
ernment to refuse to make the same 
sort of disclosure of its case as would 
be required of an individual plain- 
tiff.” 


Suits against government. 

The rule stated in this section has 
also been applied, though perhaps less 
readily, in proceedings in which the 
government is a party defendant, 
on the theory that its consent to be 
sued includes a waiver of the privi- 
lege to withhold material informa- 
tion Bank Line v. United States 
(1947, CA2d NY) 163 F2d 133; O’Neill 
v. United States (1948, DC Pa) 79 F 
Supp 827, vacated on other grounds 
(CA3d) 174 F2d 931; Wunderly v. 
United States (i948. DC Pa) 8 FRD 
356; Cresmer v. United States (1949. 
DC NY) 9 FRD 203; Brauner v. 
United States (1950, DC Pa) 10 FRD 
468. 

Thus, in an action brought against 
the government by a seaman injured 
by an explosion, the government was 
held required to produce, in answer 
to plaintiff’s interrogatories, investi- 
gation reports taken by the agents of 
the Federal Bureau of Investigation. 
against the government’s objection of 
privilege, which was based on the 
regulation of the Attorney General 
against disclosure of official papers. 
in O’Neill v. United States (1948, DC 
Pa) 79 F Supp 827, vacated on other 
grounds (CA3d 174 F2d 931. The 
court pointed out that the Suits in Ad- 
miralty Act puts the government in all 
respects upon a par with private in- 
dividuals in litigation under that act, 
and that the right accorded to seamen 
to sue the government under the act 
would be of very little value if the 
government could in its character as 
sovereign refuse to comply with any 


TT eS 


which the government is a party de- 
fendant. 

* For the subsequent history of the 
case, which no longer involves the 
governmental] privilege of nondis- 


closure, see O’Neill v. United States 
(1949, DC Pa) 87 F Supp 214, revd 
(CA8d) 177 F2d 971. 


6 L ed 647 








598 


order of the court in procedural mat- 
ters without incurring any penalty or 
disadvantages. The court also pointed 
out that the Attorney General was put 
to a choice which might involve the 
loss of the case for the United States, 
but that it was not the dilemma be- 
tween jeopardizing the military or 
diplomatic interests of the nation and 
running the risk of losing the lawsuit, 
since the general policy of the com- 
mon law makes such state secrets ab- 
solutely privileged and neither the act 
nor the Admiralty Rules nor the Fed- 
eral Rules of Civil Procedure indicate 
any intention to predicate a default 
upon refusal to disclose privileged 
matter of the latter kind, although 
they might have done so. The Attor- 
ney General’s choice in that case was 
said to be merely between adhering to 
a general policy involving little more 
than departmental routine and permit- 
ting the government to incur proce- 
dural penalties which might result in 
a judgment against it. 

SimiJarly, in an action under the 
Federal Tort Claims Act brought 
against the United States to recover 
for a collision between plaintiffs’ au- 
tomobile and a jeep driven by a mem- 
ber of the armed forces, the govern- 
ment, after furnishing plaintiffs with 
copies of statements made by the 
driver and his immediate superior. 
was required, over its objection, to 
furnish also a copy of the statement 
of the next superior officer, although 
the government alleged that the only 
statements he made were in official 
army correspondence between him and 
his commanding officer, which were 
official United States army documents 
and not subject to review by outside 
parties, and although the United 
States attorney asserted a privilege 
arising under 5 USC § 22, to protect 
documents in the files of the Depart- 
ment of Justice, in Wunderly v. Unit- 
ed States (1948, DC Pa) 8 FRD 356. 
The court pointed out that while Con- 
gress could not authorize the issuance 
of compulsory process against the At- 
torney General, it was within its prov- 
ince, in consenting to suits against 
the government, to accept the proce- 
dural consequences under Rule 37 of 
95 L ed 448 
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the Rules of Federal Procedure for 
failure to grant discovery. 

To the same effect is Brauner y. 
United States (1950, DC Pa) 10 FR) 
468, also involving an action under the 
Federal Tort Claims Act, where the 
court rejected the government's 
claim that the proceedings of board: 
of investigation of the armed services 
should be privileged in order to allow 
the free and unhampered self-criti- 
cism within the service necessary to 
obtain maximum efficiency, fix respon- 
sibility, and maintain proper disci- 
pline. 

Likewise, in an action under the 
Federal Tort Claims Act for death of 
plaintiff's intestate as the result of 
the crash of an airplane owned and op- 
erated by the United States, the gov- 
ernment was directed to produce for 
inspection the report of an investig:- 
tion conducted by a Navy Board of 
Investigation, in Cresmer v. Unitec 
States (1949, DC NY) 9 FRD 208. Re- 
jecting the argument that the repori 
was privileged, the court pointed oui 
that the Federal Tort Claims Act 
placed the United States in respect to 
claims dealt with by the act on a par 
with private litigants: and that. to 
make sure that the report containa 
no military or service secrets which 
would be detrimental to the interes 
of the armed forces or to the nationa' 
security, the court read the report ani 
found nothing of this kind in it. The 
court also pointed out that the ver) 
nature of the defen-c, namely, the al- 
levyations that the airplane was oper- 
ated by a government employee who 
acted unlawfully and not within the 
scope of his oftice and employment. 
made necessary for inspection the 
data which the plaintiff required in 
the effort to sustain his case. 


And in a suit by the owner of a 
British steamship against the United 
States as owner of naval vessels for 
a collision, in which the United States 
filed a cross libel, the government was 
held not justified in refusing to com- 
ply with an order of the court to sub- 
mit to libelants for inspection and 
copying the record of a naval inquiry, 
irrespective of navy regulations to the 
contrary, in Bank Line v. United 
States (1948, DC NY) 76 F Supp 801. 
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"on the grounds that the governmental 
‘privilege not to disclose information 
'as to “housekeeping activities,” as 
) distinguished from military or diplo- 
' matic activities, had been waived by 
\the government both by filing a cross 
libel and by the consent to be sued as 
contained in the Suits in Admiralty 
» Act. 


$10. Actions by or against govern- 
ment officers. ¢ 
| The rule that in judicial proceed- 
"ings to which the United States is a 
| party a privilege to withhold official 
| information or papers material to the 
‘issues involved cannot be exercised 
where such information relates only 
>to routine information gathered by a 
| government department,’ has been ex- 
'tended to proceedings to which a gov- 
' ernment officer is a party on the basis 
_of acts done by him in his official ca- 
‘pacity. Blair v. Oesterlein Machine 
)Co. (1927) 275 US 220, 72 L ed 249, 48 
'S Ct 87; Fleming v. Bernardi (1941, 
'DC Ohio) 1 FRD 624, 4 FRD 270: 
' Brewer v. Hassett (1942, DC Mass) 2 
» FRD 222; Walling v. Richmond Screw 
' Anchor Co. (1943, DC NY) 4 FRD 265; 
Kentucky-Tennessee Light & P. Co. v. 
| Nashville Coal Co. (1944, DC Ky) 55 
F Supp 65; Bowles v. Ackerman (1945, 
DC NY) 4 FRD 260. But see Walling 
v. Comet Carriers (1944, DC NY) 8 
‘FRD 442, supra §¥%, under heading 
“Matters within jurisdiction of De- 
partment of Labor.” 

Thus, in Walling v. Richmond Screw 
Anchor Co. (1943, DC NY) 4 FRD 265, 
involving an action by the Adminis- 
trator for an injunction to restrain 
the defendant from violating the Fair 
Labor Standards Act, the court sus- 
tained, in part at least, a motion of 
the defendant for an order directing 
the plaintiff to produce and to permit 
the defendant to inspect and copy 
certain of the plaintiff Administra- 
tor’s records of names of the employ- 
ees whom the plaintiff claimed the 
defendant had underpaid, etc. Ac- 
knowledging the privilege which ex- 
isted in ordinary cases under Depart- 
ment regulations the court emphasized 
that when an action was brought by 


the federal government, or by one of 
renee a ED 


‘See § 9, supra. 
29 
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its public employees as a party in in- 
terest, the government was in no dif- 
ferent position from any ordinary liti- 
gant and was hound by the rules of 
civil procedure as would be any other 
litigant. In analyzing the claim of 
privilege, the court refused to go so 
far as to decide that any and all rec- 
ords of a governmental agency were 
of a confidential nature and therefore 
privileged, pointing out that it might 
very well be that in a proper case the 
court would direct a governmental 
agency to disclose a record in its pos- 
session and that the claim of privilege 
or nondisclosure must be substantial. 
that is, it must be of substance, and 
cannot be based on whim or caprice, 
and that the court would not be bound 
by any such claim of privilege unless 
in fact the records were of a confiden- 
tial nature or might prove prejudicial) 
to the government or to public inter- 
est. Inasmuch as in the instant case 
upon trial the plaintiff would be re- 
quired to establish which of the de- 
fendant’s employees were underpaid, 
it was considered that such records 
could not be regarded as confidential 
and therefore privileged. 

Likewise, in an action by the Ad- 
ministrator of the Wage and Hour Di- 
vision seeking an order to enjoin the 
defendant from violating provisions 
of the Fair Labor Standards Act, the 
court, in Fleming v. Bernardi (1941. 
DC Ohio) 1 FRD 624, 4 FRD 270, over- 
ruled the plaintiff Administrator’s ob- 
jection to an interrogatory of the de- 
fendant which requested that the 
plaintiff state the names of the em- 
ployees to whom the plaintiff alleged 
that the defendant had paid wages 
less than those prescribed by the act, 
and the period during which such em- 
ployees worked for the defendant, re- 
jecting the contention of the plaintiff 
that to answer the questions pro- 
pounded by the interrogatory would 
disclose information in the files of 
the government which was confidential 
and privileged. Conceding that if the 
suit were one between private parties 
and a subpoena were issued to the Ad- 
ministrator to produce his files, he 
might very well decline under the stat- 
ute and rules protecting privileged 
documents, the court emphasized that 

% L ed 49 
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this was a suit in which the Admin- 
istrator himself was the plaintiff and 
sought a decree of the court, and that 
when a party seeks relief in a court of 
law he must be held to have waived 
any privilege which he otherwise 
might have had, to withhold testimony 
required by the rules of pleading or 
evidence as a basis for such relief. 
It was pointed out that a governmental 
agent who brings an action as the 
plaintiff cannot consider himself ex- 
empt from the rule as to answering in- 
terrogatories, where the privilege 
which he seeks to assert is in conflict 
with rules of pleading and rules of 
evidence, and in such case he must 
either give up his privilege to with- 
hold pertinent evidence or abandon 
his suit for relief; that cases in which 
governmental files, records, and docu- 
ments generally had been held to be 
privileged were distinguishable be- 
cause the information sought here was 
within the knowledge of the plaintiff, 
and not a request for the files or rec- 
ords of the government; and that, al- 
though the Administrator might well 
keep secret all communications until 
he took action in court based upon 
such information, when he took such 
action, it was required of him to dis- 
close such information if the informa- 
tion was required by the rules of crimi- 
nal or civil procedure as a foundation 
for his action. 

Similarly, in an action by the Price 
Administrator against a firm to en- 
join it from selling clothing at prices 
in excess of the maximum prices, and 
for treble damages, the court in Bowles 
v. Ackerman (1945, DC NY) 4 FRD 
260, denying a motion of the plaintiff 
Administrator to vacate a previous 
notice to take a deposition of a person 
who had been one of the employees of 
the agency, and also denying in part 
a motion to quash a subpoena duces 
tecum, held that any question of privi- 
lege or nondisclosure of the records 
of the agency did not apply when the 
plaintiff Price Administrator saw fit 
to subject himself to the jurisdiction 
of the court, as he did by the bringing 
of the instant action, which made him 





§ 8, under heading “Tax matters and 
95 L cd 450 
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*26 USC § 66(f)(1), set out supra, other matters within jurisdiction o 




















































amenable to the Federal Rules of Civ! 
Procedure governing the procedure in 
the district courts of the United States 
in all suits of a civil nature. Empha. 
sizing that the defendants were seek. 
ing evidence obtained by the plain. 
tiff’s investigators from them, which, 
undoubtedly, would be used upon the 
trial of the case against them, the 
court held that such evidence could 
not be said to be privileged, and that 
if it was to be revealed later at the 
trial, and came from the defendants, 
it could hardly be said at the present 
time to be confidential, especially 
where it appeared that the plaintif 
Administrator had offered to furnish 
the defendants, by means of answers 
to written interrogatories, with al] in. 
formation which they might be entitled 
to. 

It was intimated in Zimmerman jy, 
Poindexter (1947, DC, Hawaii) 74 F 
Supp 933, that the existence of the 
privilege may, to some extent, depend 
upon the nature of the action in which 
it is asserted, that is, whether the ac- 
tion is between private parties in- 
volving only private matters, whether 
it involves the exercise of authority 
of a state court over Federal officers, 
or whether the action is purely a pri- 
vate one, and that where a federally 
protected right is alleged by the plain- 
tiff to have been invaded by the defen¢- 
ants, one of whom was an agent of the 
Federal Bureau of Investigation, the 
action would not be classified as 2 
purely private one. 


Commissioner and collectors of inter: 
nal revenue. 

The penal provision of the appli- 
cable revenue act prohibiting col: 
lectors of internal revenue from pub 
lishing information gained in_ the 
course of their duties in any other 
manner than may be provided by lav! 
was held not to justify the Commis 
sioner of Internal Revenue in refusing 
to obey a subpoena of the Board of 
Tax Appeals requiring him to answer 
interrogatories as to the evidence, 
data, and information in tax return 
on record in his office, upon which he 
based a deficiency in a corporation’ 


— 





Treasury,” footnote 18. 
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les of Civil : income and excess profits taxes, in the contents of statements, the exist- 
rocedure ine Blair v. Oesterlein Machine Co. (1927) ence of which they knew about and 
Lited States ; 275 US 220, 72 L ed 249, 48 S Ct 87, which, in all probability, would be 
e. Empha— the court pointing out that the statu- used by the defendant at the trial. It 
were seek. tory prohibition cannot be deemed to was pointed out that privilege from 
the plain. forbid disclosures made in obedience disclosure accorded to official docu- 
em, which,— to process lawfully issued in a judi- ments is granted because public policy 
d upon thee cial or quasi-judicial proceeding, as requires secrecy of the proceedings of 
them, thee W4S recognized by the Treasury De- certain branches of government, in 
ence could partment itself in Treasury Decision order that such branches may better 
d, and that. No 2962, directing that copies of re- serve the public interest, but no such 
ater at the™ turns may be furnished for the gov- considerations apply in an action 
Jefendants © ernment’s use as evidence in court. where a public employee, such as the 


the present ' Similarly, the rule upholding the collector of internal revenue in the 
especially fe right of a federal employee, acting instant case, is a party to the suit. 
1e plaintiff) under regulations of the Secretary of io 2 

to furnish the Treasury, to decline to testify as Ill. General principles governing 
of answers ‘0 facts contained in the records in his assertion of privilege 

4 ‘+, possession or coming to his knowledge cA 
Ween ’ by virtue of his official capacity was § 11. Who may assert privilege. 


_ held not to be applicable in an action The privilege against disclosure of 
merman \.@ in which the federal employee was not Official information must be claimed 
vaii) 74 FE 2 Witness but a party, involving prop- by the government ir under authority 
nee of thee etty which the employee had taken in- Of the government; and it cannot be 
' to his possession in his official capac- ¢/@imed by a private party to a litiga- 


ity, in Kentucky-Tennessee Light & P. tion who is not authorized to do so. 
Co. v. Nashville Coal Co. (1944, DC Metzler v. United States (1933, CA9th 


Ky) 55 F Supp 65, an action against a ©!) 64 F2d 203; Crosby v. Pacific S. 


pnt, depend 
yn in which® 
her the ac- 


ties in- i 
Diet he collector of internal revenue, alleging 5. Lines (1943, CA9Sth Cal) 133 F2d 
€ authority that he was asserting a lien against 470, cert den 319 US 752, 87 L ed 
ral officers, Moneys and properties of a codefend- 1706, 63 S Ct 1166, and Kessler v. 


' ant which were junior to the plain- Best (1903, CC NY) 121 F 439, both 


irely a 1 : tif’s claim. supra, § 5; Cronan v. Dewavrin (1949, 
a federal) DC NY) 9 FRD 337. See Re United 
v the plair—® Likewise, in Brewer v. Hassett Shoe Machinery Corp. (1947, DC 


the defend § (1942, DC Mass) 2 FRD 222, a civil 
gent of the) action by executors against a col- 
gation, the lector of internal revenue, it was held : 
sified as 1 that an internal revenue agent would NY) 9 FRD 337, an action for profes- 

" be required to answer questions on de- ional services rendered by the plain- 
| position, notwithstanding that the tiff as attorney of the defendant, it 


rs of inter statements about which he was sought WS held, against the defendant's ob- 
jection, that it was proper for the 


| to be questioned had been received by — pr ; 
) him in his official capacity. The court P!aintiff to take depositions of a wit- 


oh ness associated with the Department 
irom px Stat the rule, adopted under the 26% aretey"of pine of Cosson, 
ed in a  plovees of the Treasury Department ‘ince it is for the determination of the 
hed 'b ao | to disclose official records, was not Canadian Government. or its repre- 
y '8"'B applicable in such a case, for there ‘%eMtative, whose deposition ‘was 
he Commis § was 00 Siebitrin the: claim: cf the .de- sought, whether the testimony sought 


in papysing fendant collector of internal revenue ‘© be adduced@was, or was not, priv- 
e Board 0 ileged. 


qa : that such a privilege protected all in- } : 
fdencalll formation gathered by internal rev- See Re United Shoe Machinery Corp. 

b.. @yscen ; ) enue agents in their official capacity. (1947, DC Mass) 73 F Supp 207, where 
tax oo | The plaintiffs were not seeking for it was held that Rule 15 of the patent 
mn whic! ' » use in private litigation the files, rec- Office prohibiting disclosure of infor- 
orporation'l ords, or documents whose protection mation related only to such disclosure 
might properly be prohibited by regu- by that office and in no way relates to 

| lations or statute, but wanted to know the disclosure of information to a 
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Mass) 73 F Supp 207. 
In Cronan v. Dewavrin (1949, DC 


the appli- 
biting col: 
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grand jury by the prospective patentee, 
in an investigation as to violations of 
the Sherman Anti-trust Act. 


. 

On the other hand, a manufacturer 
of instruments for the Navy who was 
obligated to strict secrecy was held 
entitled to assert the governmental 
privilege in Pollen v. Ford Instrument 
Co. (1939, DC NY) 26 F Supp 583, 
supra,$§4. — 


§ 12. Manner of asserting privilege. 

The existence of the governmental 
privilege against disclosure of official 
information must be asserted proce- 
durally in the same way as the privi- 
lege of a private party, that is, in 
contempt proceedings, and not by re- 
course to prerogative writs where 
such writs are not available to the 
ordinary citizen. 

In reliance upon this rule it was 
held in Bank Line v. United States 
(1947, CA2d NY) 163 F2d 133, in- 
volving a libel by the owner of a 
steamship against the United States 
for a collision of the steamship with 
naval vessels, in which the district 
court had ordered the United States to 
produce for inspection and copying a 
transcript of the hearing before a 
Naval Board relating to the collision, 
that neither a writ of prohibition nor 
of mandamus would be granted pro- 
hibiting the judges of the district 
court from taking steps to enforce the 
order. 


813. Court’s function in determining 
existence of privilege. 

The question to be discussed at this 
point, and perhaps the most important 
aspect of the whole problem, is wheth- 
er it is for the courts or the executive 
branch of the government to make a 
conclusive determination that infor- 
mation sought by a private litigant is 
of such a nature as to come within 
the scope of a privilege against its 
disclosure. 

This question has not yet been set- 
tled by the Supreme Court. See Unit- 
ed States v. Cotton Valley Operators 
Committee (1949, DC La) 9 FRD 719, 
affirmed by an equally divided court 


TSee Berger and Krash, Government 
Immunity from Discovery (1950) 69 
6 L ed 62 
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in 339 US 940, 94 L ed 1356, 70 S ( 
793, reh den 339 US 972, 94 L ed 1379, 
70 S Ct 994, infra. 


Whether a decision of the executive 
branch of the government that the in. 
formation sought involves a state se. 
cret is subject to judicial re-examina- 
tion seems doubtful. In United States 
v. Haugen (1944, DC Wash) 58 F Supp 
436, supra, § 4, it was held such a 
decision is conclusive. And in Bank 
Line v. United States (1947, CA2d 
NY) 163 F2d 133, 139, Clark, Cir. 
cuit Judge, said: “Certainly for the 
conduct of war and for purposes 
of national defense the proper heads 
of our armed forces may make a 
decision of the need of concealment, 
which the courts must respect; but | 
think no general principle of refusing 
discovery on a general statement of 
prejudice to its best interests can or 
should be applied to any branch of the 
government, including the armed 
forces.” 

However, at least where no state 
secret is involved, the lower federal 
courts have adopted the view, recom- 
mended as the better one by legal 
writers,’ that it is for the courts, and 
not for the executive branch of the 
government, ultimately to decide 
whether the nature of the information 
sought to be withheld comes within 
the scope of the privilege invoked. 
Bank Line v. United States (1947, 
CA2d NY) 163 F2d 183 (concurring 
opinion of Clark, Circuit Judge); 
Walling v. Richmond Screw Anchor 
Co. (1943, DC NY) 4 FRD 265, supra, 
§ 10; United States v. Schine Chain 
Theatres (1944, DC NY) 4 FRD 108; 
Zimmerman v. Poindexter (1947, DC 
Hawaii) 74 F Supp 933; United States 
v. Cotton Valley Operators Committee 
(1949, DC La) 9 FRD 719, affirmed by 
an equally divided court in 339 US 
940, 94 L ed 1356, 70 S Ct 793, reh 
den 339 US 972, 94 L ed 1379, 70 S Ct 
994. See Marbury v. Madison (1808, 
US) 1 Cranch 137, 2 L ed 60; United 
States v. Burr (1807, CC Va) F Cas 
Nos 14692d and 14694, supra, § 8. 


To the extent to which the privilege 
is derived from regulations promu!- 


Yale LJ 1451; and Note in 18 U of 
Chicago L Rev 122, 128 (19650). 
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rationalized on the ground that the 
enabling statute ® requires all regula- 
tions issued thereunder to be “not in- 
\ consistent with law.” Zimmerman v. 
Poindexter (1947, DC Hawaii) 74 F 
Supp 933.° 
Where the Attorney General claimed 
- the right for himself to determine the 
» question of privilege as to the produc- 
tion of an abstract of factual informa- 
) tion contained in files of the FBI, the 
) production of which was required by 
"a subpoena duces tecum, but was re- 
fused by the government, in an ac- 
tion by the United States for viola- 
> tion of the Anti-trust Act, the case 
) was dismissed in United States v. 
+ Cotton Valley Operators Committee 
> (1949, DC La) 9 FRD 719, affirmed by 
i an equally divided court in 339 US 940, 
94 L ed 1856, 70 S Ct 793, reh den 
339 US 972, 94 L ed 1379, 70 S Ct 994. 
In deciding the Attorney General’s 
‘claim the court said that to sustain 
i the contention of the government 
| would, in effect, amount to an abdica- 
tion of the court’s duty to decide the 
) matter and leave it entirely in the 
Shands of the Attorney General, that 
if the documents were submitted to 
the court, with such claims as to priv- 
ilege as the Attorney General desired 
» to make, they would be considered be- 
fore allowing opposing counsel to see 
> them, and if it appeared, in the court’s 
) judgment, that production of any part 
thereof would be injurious to public 
interest, they would be excluded; oth- 
erwise, the order to produce for the 
) inspection of defendants would be sus- 
: tained. 
i Similarly, in United States v. Schine 
' Chain Theatres (1944, DC NY) 4 FRD 
) 108, an action by the government for a 
i Conspiracy, apparently to violate the 
» anti-trust laws, where the court sus- 
) tained a motion by the government to 
) set aside, as prematurely issued, sub- 
> poenas duces tecum previously issued 
) to the Attorney General and assistants 
requiring the production of certain 
papers, the court acknowledged that 


"Rev ‘Stat § 161, 'B USC § 22, sum- 
marized supra, % 7, footnote 10. 

*But see Myrland v. Warner (1917, 
/CATth Wis) 240 F 310, supra, § 8, un- 


patil Oe. See a 


ee rere 
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it was vitally necessary for the admin- 
istration of the Department of Justice 
that many of its files be kept secret 
and not disclosed without consent, but 
added that this did not prevent the 
court from ordering the production of 
files in all cases, it being for the court 
to determine whether they were priv- 
ileged or not. 

Likewise, in Zimmerman v. Poin- 
dexter (1947, DC Hawaii) 74 F Supp 
933, involving an action for wrongful 
imprisonment against defendants, one 
of whom was a special agent of the 
Federal Bureau of Investigation, in 
which the loyalty of the plaintiff to 
the United States and the alleged ac- 
tionable deviation from official con- 
duct of the defendants was brought in 
issue, the court held it eminently ap- 
propriate that the relevant documents 
elucidating these issues should not 
be withheld from the court, because 
“To rule otherwise in the absence of 
controlling authority would do vio- 
lence to the court’s duty to search for 
the truth and would be inimical to the 
traditional concept of the subpoena 
duces tecum as a vehicle of proof in 
Anglo-American jurisprudence.” It 
was said that to sustain the assertion 
of “privilege of concealment” in this 
situation would be “tantamount to ab- 
dicating an inherent judicial function 
of determining the facts upon which 
the admissibility of evidence in a case 
depends.” 

For a case which leaves the extent 
of judicial powers in doubt where the 
President of the United States is called 
upon to supply a letter received by 
him in his official capacity, see United 
States v. Burr (1807, CC Va) F Cas No 
14692d, supra, § 3. 

On the other hand, a decision by the 
appropriate executive department that 
the information sought may be safely 
disclosed seems not to be subject to 
re-examination by the courts. Thus, 
the objection of a witness in a patent 
infringement suit between private 
parties that subpoenaed copies of 
plans and specifications filed by the 
defendant with the Navy Department 








~ der heading “Tax matters and other 


matters within jurisdiction of Treas- 
ury.’ 
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could not be disclosed by him, be- 
cause containing military secrets of 
the United States, was held to be effec- 
tively disposed of by the statement of 
the Secretary of the Navy that their 
production by a private litigant would 
not be detrimental to the public inter- 
ests, in Re- Grove (1910, CA3d Pa) 
180 F 62. 


INFORMATION FROM FEDERAI 


* 

Instead of flatly exercising its priv- 
ilege, the government may submit pa- 
pers to the court for a determination 
as to whether the papers contained ma- 
terial evidence and whether the dis- 
closure of such evidence is in the 
public interest. In a number of cases 
it has been held that official papers 
need not be disclosed where such 
papers were submitted by the govern- 
ment to the trial judge and the trial 
judge had found either that the papers 
were not material or that disclosure 
was not in the public interest. United 
States v. Ebeling (1944, CA2d NY) 146 
F2d 254; United States v. Cohen (1945, 
CA2d NY) 148 F2d 94, cert den 324 
US 852, 89 L ed 1972, 65 S Ct 1087, 
reh den 325 US 894, 89 L ed 2005, 65 
S Ct 1191, both stated supra, § 8, 
under heading “Matters within juris- 
diction of Attorney General.” 


In other cases the court ordered dis- 
closure of documents after reading 
them and determining that they con- 
tained no matters the disclosure of 
which would be detrimental to the in- 
terest of the government. See Cres- 
mer v. United States (1949, DC NY) 9 
FRD 203, supra, §9, under heading 
“Suita against government.” 

€ 

Section 2507 of title 28 of the United 
States Code ® provides that the head 
of a department or agency of the fed- 
eral government may refuse to comply 
with a request for information made 
by the Court of Claims “when, in his 
opinion, compliance will be injurious 
to the public interest.” Under this 
provision the Court of Claims is with- 
out jurisdiction to do more than is- 
sue the call for information and, in the 
event of a refusal to answer it, direct 
the attention of the department to the 
character of information sought and 


%” Formerly 28 USC § 272. 
% L ed 
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its irrelevancy to any existing public 
interest. Pollen v. United State 
(1937) 85 Ct Cl 673. 


Though this provision does not ap. 
ply to federal district courts, neverthe. 
less, it has been said that they will not 
disregard the doctrine of public policy 
therein stated. Pollen v. Ford Instrv. 
ment Co. (1939, DC NY) 26 F Supp 
583. The court added that a sugzges. 
tion of the Secretary of the Navy that 
disclosure of information would be 
detrimental to national defense could 
not be lightly ignored. 


§ 14. Waiver of privilege. 

Like any other privilege, the govern. 
mental privilege against disclosure of 
official information and papers may be 
waived. 


In Cronan v. Dewavrin (1949, DCE 
NY) 9 FRD 337, where a representa- 
tive of a fureign government had ex- 
pressed his willingness to testify, it 
was held proper for the plaintiff, in an 
action for professional services ren- 
dered by him as attorney to the de. 
fendant, to take the deposition of such 
witness, even though the defendant 
claimed that the testimony sought to 
be adduced was privileged. 

The government waives its privilege 
by placing a copy of a document in 
the hands of one of the parties. 
Federal Sav. & L. Ins. Corp. v. First 
Nat. Bank (1944, DC Mo) 3 FRD 
487. 


A provision in a statute that veter- 
ans’ files are shorn of their “conf:- 
dential and privileged” character when 
those records are “required by the 
process of a United States court to be 
produced in any suit or proceeding 
therein pending,” shows that, in s0 
far as there exists a governmental pol- 
icy of secrecy, it has been waived to 
that extent. See McGlothan v. Penn- 
sylvania R. Co. (1948, CA3d Pa) 170 
F2d 121, involving a death action un- 
der the Federal Employers’ Liability 
Act, in which the plaintiff, and not 
the government, objected to the dis- 
closure of reports in the files of the 
Veterans’ Administration, the court 
adding that it did not hold that such 
files may be summarily brought out 
into the open in any private litigation, 
but that the answer depends upon the 
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' particular facts of the case, and upon 


ling of the Veterans’ Adminis- 


tration as well. 

| For cases proceeding on the theory 
' that the government waives its priv- 
 ilege by instituting proceedings or con- 
y will not senting to suit, see § 9, supra. 
> cases proceeding on the same theory in 
rd Instru-B proceedings to which a government of- 
ficial in his official capacity is a party, 


) see § 10, supra. 


For 


However, acts which 


- amount to a waiver of a privilege to 
' withhold information as to matters of 
" departmental routine may not be suf- 
‘ficient to constitute such a waiver 
' where state secrets are involved. See 
» § 4, supra. 


+ 
Where papers of one of the execu- 
tive departments are in the lawful 


> custody of another department, it 


‘seems that a waiver of the privilege 


' by the latter, even over the objection 
' by the former, is sufficient to require 
» disclosure, 


Thus, the plaintiff's mo- 
tion, in an action for wrongful impris- 
onment, for a subpoena duces tecum 


' and an order requiring production by 


the Commanding General, Army 
Ground Forces, of documentary evi- 


_ dence pertaining to his imprisonment 
'was granted in Zimmerman v. Poin- 
' dexter (1947, DC Hawaii) 74 F Supp 
| 933, where the Secretary of the Army, 


5 the lawful custodian of the papers, 


| imposed no objection to the production 
Sof the subpoenaed material, 
| though the requisitioned file contained 
' confidential investigatory reports of 


even 


) the Federal Bureau of Investigation, 


' and the Attorney General petitioned 


In United States ex rel. Touhy v. 


> Ragen (1950, CATth Ill) 180 F2d 321. 


| affd 340 US 462, 95 L ed 417, 71 S Ct 


416, it was pointed out that in the 
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the court to deny the motion on the 
ground that these reports, although 
then a part of the military file in the 
possession of the army authorities, 
were privileged against production. 
The court pointed out that the regula- 
tion of the Department of Justice 
against disclosure of departmental pa- 
pers applied only to documents in the 
possession of the Department of Jus- 
tice, or of its officers and employees, 
and, so far as a response to a sub- 
poena duces tecum is involved, it ap- 
plied only where an officer or employee 
of the Department of Justice was or- 
dered to produce documents in court, 
while in the instant case the requisi- 
tioned material was sought from a 
wholly different organization and from 
personnel in whose possession it had 
been voluntarily deposited by the De- 
partment of Justice." 


See also Bank Line v. United States 
(1948, DC NY) 76 F Supp 801, supra, 
§ 9. 

+ 

The governmental privilege may be 
waived in part, for instance, by a regu- 
lation authorizing an official to submit 
department papers to the court for de- 
termination as to their materiality and 
whether in the public interest the in- 
formation should be disclosed. See 
United States ex rel. Touhy v. Ragen 
(1951) 340 US 462, 95 L ed 417, 71 
S Ct 416, where the court left open 
the question how far the Attorney Gen- 
eral waived a privilege against dis- 
closure by regulations containing 
such a provision. 


Poindexter Case there was a “waiver” 
of the privilege by the department 
otherwise entitled to claim it. 
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PREFACE 


Whenever men have banded together for mutual protection, assist- 
ance and survival, they have been confronted with a problem whose 
complexities are legion—the problem of regulating their relationships 
one with the other. It involves compromise, respect, understanding, 
protection of individual rights and the rights of minorities and the 
under-privileged while safeguarding the rights and the well-being of 
an all-encompassing group. The machinery for regulating man’s 
relationship with man we call government. Our Government evolved 
in part from our common heritage with Anglo-Saxon history. 

From the time of the Tiere, Costa there was a constant widening 
of the schism between the Sovereign and his direct control of the 
people. As the concerns of the nation became more complex, as the 
Barons and their successors became more resistant, the need for the 
Monarch to consult the nation became more imperative and imposed 
vague restraints upon the Crown. 

The nature and procedure of this consultation was uncertain, but 
the passing years built up many precedents. Obviously, the Sovereign 
could not consult each person, or for that matter ak spokesman of 


the people; the only medium he had was the Parliament, and it was 
destined that this body of humble origin should become the prototype 
of the most important instruments for governing yet devised by man- 


kind. 

The origin of the English Parliament seems traceable to the witena- 
gemot of the Saxon Kings which apparently began as the King’s 
Council of wise men to perform various legislative-judicial functions 
for the Sovereign. After the Norman Conquest it took on the name 
of curia regis and ultimately became known as the Parliament. The 
powers of the Parliament grew through the generations. The powers 
of the King correspondingly diminished. This struggle took centuries 
with an autonomous Parliament finally emerging as the Legislative 
Branch of the English nation. 

In the early colonial days of our own country the various colonies 
needed a legislative branch of theirown. Although, they were under 
English domination, many autonomous acts were permitted them, and 
they set up their own assemblies patterned after the Parliament of 
their home country. 

It has been said that the one fundamental dogma of English Consti- 
tutional law is absolute Sovereignty of the Parliament. The colonies 
inherited this concept. When the founding fathers met to establish 
a government of their own, their compelling considerations were the 
rights of the 13 member colonies, the establishment of a system pat- 
terned on their English heritage, and the drawing of a Constitution 
which would protect them from the abuses of the old system. 

The Constitution set up as we all know so well the tripartite system 
with checks and balances. To the legislative branch, which received 
the most consideration, went the law-making power (among others) 
held by the duly constituted and elected members. 
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History has shown us that the best law is the one which is based 
upon the most widespread human knowledge and proper ascertain- 
ment of the facts. A rule made by one man is not nearly so good 
as the one a man would make after consultation with those who are 
intimately acquainted with the situation the rule is designed to cover. 

However, large bodies of men experience difficulty in taking direct 
action or agreeing to take action, and a corollary of this is that large 
bodies of men would waste time considering in toto each item. 
Congress, of course, reconciles the need for consultation with the time 
limitation by following the committee system. 

The power of Congress to investigate facts is well settled by our 
history and precedents. The Constitution makes the legislative grant 
to Congress and implied in the grant is the power to do those things 
necessary to bring the grant into being. One means which Congress 
has taken to carry out the power is the committee process. 

The general lack of understanding of the status, duties, and powers 
of the congressional committees is a matter for concern in an age when 
the efficient functioning of legislative bodies is the principal bulwark 
of free men against totalitarian ideologies. As chairman of the 
Senate Committee on the Judiciary I felt it was desirable to make a 
study of proceedings involving contempt of Congress and its commit- 
tees. The committee accordingly has authorized the publication of 
this study. 

It was my thought that a work such as this would serve as a source 
of information on the investigative function of Congress. The 
emphasis naturally is upon the substantive part of the study for it is 
essentially a memorandum involving the rights of individuals when 
called upon to serve the public by testifying to facts peculiar to their 
knowledge. An attempt has been made to clarify the procedural 
aspects of committee proceedings. 

The aspect of committee proceedings which is most widely dis- 
cussed is the typical case where the witness desires to refrain from 
giving answers which would tend to render him infamous and abhor- 
rent in the eyes of his fellow men. It is the clashing of two public 
policies—(1), the protection of the dignity of the individual; and 
(2), the public policy of protecting the right of the whole people to 
have the legislative information which the one possesses though the 
disclosure may unfortunately be defamatory to the witness. 

I believe this situation will be understood better after studying the 
text. It is an earnest hope that this memorandum will be of some 
service to committee members and to the public. 

ALEXANDER WILEY, 
Chaarman, United States Senate Committee 
on the Judiciary. 





INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 611 


; based 
ertain- 
0 good 
ho are ff TABLE OF CONTENTS 
Cover. 
' direct 
t large I. Congressional power of investigation generally: 
item 1. The Constitution grants the legislative authority to Con- 
ie time 2. The constitutional grants do not spell out express powers of 
Congress to compel disclosures by means of contempt 
by our proceedings pom nae ann 
, t 3. Power to compel pertinent disclosures is implied in the 
? Bran grant of all legislative power to Congress 
things 4. A legislative purpose will be presumed in authorizing a 
ngress congressional investigation 
5. A congressional inquiry may be as broad as the legislative 
ower purpose requires 
TS 6. Appeals by persons investigated to courts for aid should be 
> when timely and necessary 
ilwark 7. Congress should enforce its own process 
of the 8. Pertinency of evidence is not determined by its probative 
— va 9. Witnesses may be punished for mistakes of law in refusing to 
lt- 
ion of 10. Contumacy may be punished either by Congress or as a mis- 
demeanor under Revised Statutes 102 (U. 8. C. 2: 192)_- 
: 11. Whether or not a witness has purged himself of contempt is 
source for the House of Congress having jurisdiction to decide _ - 
The 12. Members of a committee may plead immunity to prosecu- 
r itis tion for false arrest of a witness 
when 13. The plea of privilege may be denied to witnesses 
thei 14. Forcing officers of the executive departments to divulge 
) “heir information may be a question of expediency rather than 
‘dural one of authority 
15. The authority of the President to pardon persons punished 
y dis- by either House for contempt has not been determined - - 
f 16. The life of a House committee expires with a Congress, but 
leh that of a Senate committee depends upon its authoriza- 
bhor- , 
yublic 17. Investigatory powers are we to the standing com- 
- and mittees of the Senate by Public Law 601, Seventy-ninth 
J 
dle to II. House precedents—Punishment at the bar: 
h the Answers at the bar 
Confinement 
g the 
some 


Habeas corpus 
. Privilege 
. Procedure—arrest, arraignment, and trial 


1. 
2. 
3. 
4. 
5. 
6. 
7. 
8 
9 


15. Warrant—return 
III, Senate precedents: 
1. Confinement 
2. Habeas corpus 
3. Procedure—arrest, arraignment, and trial 
4. Purgation 





INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


. Investigations involving matters already before the courts 
. Privilege against incrimination 
. Privilege of an attorney 
. Recént citations 
. Rights of a witness 
. Investigation of the executive branch: 
1. Authority and purpose 
2. Supervision by investigation 
3. Congress versus the President 
4. The subpena 
5. Concluding statement on investigation of the executive 
branch 
. General observations and suggestions: 
1. General types of contempt cases 
. Limitations on investigatory powers 
. Relevancy and pertinency 
. Recommending action to the executive branch 
. Disclosure of crimes and future prosecutions 
. Potential resistance by executive officers 
. Guide for handling recalcitrant witness 
) Immunity waived 
Questions framed with care 
Counsel permitted to interpose 
Member protests 
Chairman rebukes counsel 
Declaration of contempt unnecessary 
Committee deliberates action and reports 
(hk) Senate takes action 
8. Reversible procedural error 
XI. Appendixes: 
. The case of Reuben M. Whitney 
. The case of Thaddeus Hyatt 
. Kilbourn v. Thompson 
Marshall v. Gordon 
. Jurney v. MacCracken 
. Gerhart Eisler 
. President Andrew Jackson 
President Buchanan 
President Tyler 
NOS PUB es wow beh cee. ee Ue ee Bit oe 
Senate resolution of 1886_------ Bin CN Ad oh bne on 





PROCEEDINGS INVOLVING CONTEMPT OF CONGRESS AND 
ITS COMMITTEES 


The following report, prepared by the Legislative Reference Serv- 
ice, at the request of the chairman (Mr. Wiley), is presented for the 
use of the Senate Committee on the Judiciary. 

The power of Congress and its committees to obtain information 
deemed necessary to the legislative process and the assertion and 
exercise Of this power has been of extreme interest throughout the 
history of the national lawmaking body. That Congress considered 
this power to be inherent in the national legislative body is indicated 
by the act of May 3, 1798,! which reads: 

Section 1. Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the President of the Senate, the 
Speaker of the House of Representatives, a chairman of a committee of the whole, 
or a chairman of a select committee of either house, shall be empowered to 
administer oaths or affirmations to witnesses, in any case under their examination. 

Section 2. And be it further enacted, That if any person shall wilfully, absolutely 
and falsely swear or affirm, touching any matter or thing material to the point 
in question, whereto he or she shall be thus examined, every person so offending, 
and being thereof duly convicted, shall be subjected, to the pains, penalties and 
disabilities, which by law are prescribed for the punishment of the crime of wilful 
and corrupt perjury. 

Since that date there has evolved a considerable body of law and 
precedent which serves as a guide to the Congress and its committees 
in requiring the production of information and the attendance of 


witnesses and in rane with recusancy and contumacy. In recent 


years the practice has been to leave the punishment of recalcitrant 
witnesses up to the courts under Revised Statutes 102. 


CONGRESSIONAL POWER OF INVESTIGATION GENERALLY 


At the outset it is deemed advisable to list the following 17 guiding 
principles. Particular attention is invited to Revised Statutes 102,? 
which applies to “every person’’ who fails to appear as a witness or 
produce the papers requested. 


1. The Constitution grants the legislative authority to Congress 


Any authority of a congressional committee essential to the legis- 
lative process must be found in the powers granted to Congress in 
article I, section 1, and in section 5, clause 2, of the Constitution. 

Section 1. All legislative Power herein granted shall be vested in a Congress 
of the United States which shall consist of a Senate and House of Representatives. 

Section 5. * * * Each House may determine the Rules of its Proceedings, 
punish its Members for disorderly Behaviour, and, with the Concurrence of two 
thirds, expel a Member. 

2. The constitutional grants do not spell out express powers of Congress 
to compel disclosures by means of contempt proceedings 

It is certainly true that there is no power given by the constitution to either 
house, to punish for contempts, except when committed br their own members. 


|] Stat. 554, Chap. XXXVI. 
2U.8. C. 2: 192—item 10. 
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Nor does the judicial or criminal power given to the United States, in any part, 
expressly extend to the infliction of punishment for contempt of either house, or 
any one coordinate branch of the government. Shall we, therefore, decide that 
no such power exists? 

It is true that such a power, if it exists, must be derived from implication, and 
the genius and spirit of our institutions are hostile to the exercise of implied 
powers. Had the faculties of man been competent to the framing of a system 
of government which would have left nothing to implication, it cannot be doubted 
that the effort would have been made by the framers of the constitution. But 
what is the fact? There is not in the whole of that admirable instrument a grant 
of powers which does not draw after it others, not expressed, but vital to their 
exercise; not substantive and independent, indeed, but auxiliary and subordinate.’ 


3. Power to compel pertinent disclosures is implied in the grant of all 
legislative power to Congress 


* * * there is no provision expressly investing either house with power to 
make investigations and exact testimony to the end that it may exercise its legis- 
lative function advisedly and effectively. So the question arises whether this 
power is so far incidental to the legislative function as to be implied. 

In actual legislative practice power to secure needed information by such 
means has long been treated as an attribute of the power to legislate. It was so 
regarded in the British Parliament and in the Colonial legislatures before the 
American Revolution; and a like view has prevailed and been carried into effect 
in both houses of Congress and in most of the state legislatures.‘ 


4. A legislative purpose will be presumed in authorizing a congressional 
envestigation 

We cannot assume on this record that the action of the Senate was without a 
legitimate object, and so encroach upon the province of that body. Indeed, we 
think it affirmatively appears that the Senate was acting within its right, and it 
was certainly not necessary that the resolutions should declare in advance what 
the Senate meditated doing when the investigation was concludea.5 

The only legitimate object the Senate could have in ordering the investigacion 
was to aid it in legislating; and we think the subject matter was such that the 
presumption should be indulged that this was the real object. An express 
avowal of the object would have been better; but in view of the particular subject 
matter was not indispensable *°' * *,6 

* * * ‘We are bound to presume that the action of the legislative body 
was with a legitimate object if it is capable of being so construed, and we have 
no right to assume that the contrary was intended.” ” 


5. A congressional inquiry may be as broad as the legislative purpose 
requires 


A legislative inquiry may be as broad, as searching, and as exhaustive as is 
necessary to make effective the constitutional powers of Congress * * *. A 
judicial inquiry relates to a case, and the evidence to be admissible must be 
measured by the narrow limits of the pleadings. A legislative inquiry anticipates 
all possible cases which may arise thereunder, and the evidence admissible must 
be responsive to the scope of the inquiry, which generally is very broad. Many 
a witness in a judicial inquiry has, no doubt, been embarrassed and irritated by 
questions which to him seemed incompetent, irrelevant, immaterial, and im- 
pertinent. But that is not a matter for a witness finally to decide. Because a 
witness could not understand the purpose of cross-examination, he would not 
be justified in leaving a courtroom. The orderly processes of judicial deter- 
mination do not permit the exercise of such discretion by a witness. The orderly 
processes of legislative inquiry require that the committee shall determine such 
questions for itself. Within the realm of legislative discretion, the exercise of 
good taste and good judgment in the examination of witnesses must be entrusted to 
those who have been vested with authority to conduct suchinvestigations. * * *.° 


8 Anderson v. Dunn (1821), 6 Wheat. 204, p. 224. 
4 McGrain v. Daugherty (1927), 273 U. 8. 135, 161. 
5 In re Chapman (1897), 166 U. 8S. 661, 670. 

6 McGrain v. Daugherty (1927), 273 U. S. 135, 178. 
7 _ People v. Keeler, 99 N. Y. 473, p. 178. 

§ Townsend v. United States, 95 F. 2d 352, 361. 
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6. Appeals by persons investigated to courts for aid should be timely and 
necessary 


Once information is in the possession of a committee, courts are 
reluctant to interfere with its use. 


And so we think the law is settled that if appellant were before the Senate 
Committee as a witness and were questioned as to matters unrelated to the 
legislative business in hand, as his bill alleges is true of the messages in question, 
he would be entitled to refuse to answer; and if, for his supposed contumacy, he 
were imprisoned, he could secure his release on habeas corpus. And so, also, if 
a Senate Committee were to attempt to force a telegraph company to produce 
telegrams not pertinent to the matters the committee was created to investigate, 
the company could be restrained at the instance of the sender of the telegrams, 
for as the Supreme Court said in McGrain v. Daugherty * * * the decisions 
in Kilburn v. Thompson * * * and Marshall v. Gordon * * *, point, in 
such circumstances, to admissible measures of relief. We are, therefore, of opinion 
that the court below was right in assuming jurisdiction as to the commission, and 
if the bill had been filed while the trespass was in process it would have been the 
duty of the lower court by order on the commission or the telegraph companies 
or the agents of the committee to enjoin the acts complained of. But the main 
question we have to decide is in a different aspect. Here, as appears both from 
the bill and by admission of parties, the committee has obtained copies of the 
telegrams and they are now physically in its possession; and this means neither 
more nor less than that they are in the hands of the Senate, for the committee 
is a part of the Senate * * * created, as we have seen, by the Senate for 
the purpose of investigating the subject of lobbying, in aid of proposed legislation. 
The prayer of the bill is that the committee be restrained from keeping the mes- 
sages or making any use of them or disclosing their contents. In other words, 
that if we find that the method adopted to obtain the telegrams was an invasion 
of appellant’s legal rights, we should say to the committee and to the Senate that 
the contents could not be disclosed or used in the exercise by the Senate of its 
legitimate functions. We know of no case in which it has been held that a court 
of equity has authority to do any of these things. On the contrary, the universal 
rule, so far as we know it, is that the legislative discretion in discharge of its con- 
stitutional functions, whether rightfully or wrongfully exercised, is not a subject 
for judicial interference.’ 


7. Congress should enforce its own process 


* * * Tt has been customary for the Senate—and the House as well—to 
rely on its own power to compel attendance of witnesses and production of evi- 
dence in investigations made by it or through its committees. By means of its 
own process or that of its committee, the Senate is empowered to obtain evidence 
relating to the matters committed to it by the Constitution. McGrain v. Daugh- 
erty * * *, And Congress has passed laws calculated to facilitate such 
investigations.” 


8. Pertinency of the evidence is not determined by its probative value 


Appellant earnestly maintains that the question was not shown to be pertinent 
to any inquiry the committee was authorized to make. The United States 
suggests that the presumption of regularity is sufficient without proof. But, 
without determining whether that presumption is applicable to such a matter, it 
is enough to say that the stronger presumption of innocence attended the accused 
at the trial. It was therefore incumbent upon the United States to plead and 
show that the question pertained to some matter under investigation. * * * 

The question of pertinency under sec. 102 [U. 8. C. 2: 192] was rightly decided 
by the court as one of law. It did not depend upon the probative value of evi- 
dence. That question may be likened to those concerning relevancy at the trial 
of issues in court, and it is not essentially different from the question as to mate- 
riality of false testimony charged as perjury in prosecutions for that crime. Upon 
reasons so well known that their repetition is unnecessary, it is uniformly held 
that relevancy is a question of law." 

* Hearst v. Black, 87 F. 2d 68, 71. 


10 Reed v. County Commissioners, 277 U. S. 376, 388. 
! Sinclair v. United States, 279 U.S. 263, 298. 
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9. Witnesses may be punished for mistakes of law in refusing to answer 


* * * A witness may exercise his privilege of refusing to answer question® 
{before a committee] and submit to a court the correctness of his judgment in so 
doing, but in the event he is mistaken as to the law it is no defense, for he is bound 
rightly to construe the statute * * *. Beyond this, he must conform to the 
peneepune of the committee and respond to its questions * * *. He cannot 

heard to plead justification and, hence, lack of willfulness in defiantly leaving 
a hearing because he does not like the questions propounded to him—remedy by 
objection and refusal to answer both being open to him.” 

here is no merit in appellant’s contention that he is entitled to a new trial 
because the court excluded evidence that in refusing to answer [the committee] he 
acted in good faith on the advice of competent counsel. The gist of the offense is 
refusal to answer pertinent questions. No moral turpitude is involved. Inten- 
tional violation is sufficient to constitute guilt. There was no misapprehension 
as to what was called for. The refusal to answer was deliberate. The facts 
sought were pertinent as a matter of law, and section 102 made it appellant’s 
duty to answer. He was bound rightly to construe the statute." 


10. Contumacy may be punished either by Congress or as a misdemeanor 
under United States Code 2: 192 (Rev, Stat. 102) 


Every person who having been summoned as a witness by the authority of 
either House of Congress to give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint committee established by a joint 
or concurrent resolution of the two Houses of Congress, or any committee of 
either House of Congress, willfully makes default, or who, having appeared, re- 
fuses to answer any question pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine of not more than $1,000 
nor less than $100 and imprisonment in a common jail for not less than one month 
nor more than twelve months. 


_ The authority to punish under this section rests with Congress and 
its committees and not with its employees."* 


Counsel contend * * * that the law delegates to the District of Columbia 
Criminal Court the exclusive jurisdiction and power to punish as contempt the 
acts denounced, and thus deprive the Houses of Congress of their constitutional 
functions in the particular class of cases. * * * 

The refusal to answer pertinent questions in a matter of inquiry within the 
jurisdiction of the Senate, of course, constitutes a contempt of that body, and by 
the statute this is also made an offense against the United States. 

* * We grant that Congress could not divest itself, or either of its Houses, 
of the essential and inherent power to punish for contempt, in cases to which the 
power of either House properly extended; but, because Congress, by the act of 
1857, sought to aid each of the Houses in the discharge of its constitutional func- 
tions, it does not follow that any delegation of the power in each to punish for 
contempt was involved; and the statute is not open to objection on that account.’ 


Where proceedings of the Senate require secrecy, judgment for con- 
tempt may be pronounced in secret session. 


It was also contended in argument that although the Senate might hold secret 
sessions, they could not in secret session punish a man for a contempt. The 


court, however, cannot perceive any reason why the Senate should not have the 
same power of punishing contempts in secret as in open session,'® 


11. Whether or not the witness has purged himself of contempt is for the 
House of Congress having jurisdiction to decide 


* * * MacCracken contends that he is not punishable for contempt, because 
the obstruction, if any, which he caused to legislative processes, had been entirely 
removed and its evil effects undone before the contempt proceedings were in- 
stituted. He points to the allegations in the petition for habeas corpus that he 
had surrendered all papers in his possession; that he was ready and willing to 
give any additional testimony which the Committee would require; that he had 


12 Townsend v. United States, 95 F . 2d 361. 

18 Sinclair v. United States, 279 U. 8. 263, 299. 
14 See Fr parte Frankfeld, 32 F. Supp. 915. 

15 In re Chapman, 166 U. 8. 661, 671, 672. 

16 Ex parte Nugent (1848), 18 Fed. Cas. 483. 
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secured the return of the papers taken from the files by Givven, with his per- 
mission; and that he was in no way responsible for the removal and destruction 
of the papers by Brittin. .This contention goes to the question of guilt, not to 
that of the jurisdiction of the Senate. The contempt with which MacCracken is 
charged is “the destruction and removal of certain papers.’’ Whether he is 
guilty, and whether he has so far purged himself of contempt that he does not 
now deserve punishment, are the question which the Senate proposes to try. The 
respondent to the petition did not, by demurring, transfer to the court the decision 
of those questions. The sole function of the writ of habeas corpus is to have the 
court decide whether the Senate has jurisdiction to make the determination 
which it proposes.” 


12. Members of a committee may plead immunity to prosecution for false 
arrest of a witness 

The House of Representatives is not an ordinary tribunal. The defendants 
set up the protection of the Constitution, under which they do business ag part 
of the Congress of the United States. That Constitution declares that the sena- 
tors and representatives ‘‘shall in all cases, except treason, felony, and breach of 
the peace, be privileged from arrest during their attendance at the session of their 
respective Houses, and in going to and returning from the same; and for any 
speech or debate in either House they’shall not be questioned in any other place.’’ 8 

* * * the plea set up by those of the defendants who were members of the 
House is a good defence, and the judgment of the court overruling the demurrer 
to it and giving judgment for those defendants will be affirmed. As to Thompson 
[the sergeant at arms], the'judgment will be reversed and the case remanded for 
further proceedings." 


13. The plea of privilege may be denied to witnesses 

No witness is privileged to refuse to testify to any fact, or to produce any paper, 
respecting which he shall be examined by either House of Congress, or by any joint 
committee established by a joint or concurrent resolution of the two Houses of 
Congress, or by any committee of either House, upon the ground that his testimony 
to such fact or his production of such paper may tend to disgrace him or otherwise 
render him infamous.” 

We think the resolution and proceedings give no warrant for thinking the 
Senate was attempting or intending to try the Attorney General at its bar or 
before its committee for any crime or wrongdoing. Nor do we think it a valid 
objection to the investigation that it might possibly disclose crime or wrongdoing 
on his part,” 


14. Foreing officers of the executive department to divulge information 
may be a question of expediency rather than one of authority 
A certain amount of discretion in making disclosures will ordinarily be exercised 
by an executive officer [Hinds’ Precedents of the House of Representatives 
* * * 1907, vol. III, sec. 1738]. ‘The mischief of the House calling for docu- 
ments might easily be a very great one * * ¥*” (sec. 1700). 


Congress has gone far at times in asserting its authority to investi- 
gate activities in the executive department; for examples, the resolu- 
tion to investigate, in 1792, the failure of the expedition under Major 
General St. Clair” and the creation of a joint committee on the 
conduct of the war in 1861.” 


On the other hand, President Jackson resisted with vigor an attempt 
of a committee of the House to secure his assistance in an investigation 


of his administration.* 


Compare Barry v. United States ez rel. Cunningham, 279 U. 8. 597; Henry v. Henkel, 235 U.S. 219; Matter 

of Gregory, 219 U.S. 210 (Jurney v. MacCracken, 204 U. 8. 125, 152). 

'8 Kilbourn v. Thompson, 103 U. S. 168, 201. 

‘9 Kilhourn v. Thompson, 103 U. S. 168, 205. 

”R. 8. 108, U.S. C. 2:193. 

| MeGrain v. Daugherty, 273 U.S. 135, 179-180. 

2 Hinds’, sec. 1725. 

%8 Hinds’, sec. 1728. 

* Kinds’, sec. 1737. See generally Hinds’, vol. 6, secs. 404-437. 
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15. The authority of the President to pardon persons punished by either 
House for contempt has not been determined 


This is an interesting question for which there is no settled law. 
Certainly the intent of Congress should not be permitted to be de- 
feated by the Presidential pardoning power. The pardoning power is 
limited to relief from undue harshness or evident mistake. Many 
people have urged that criminal contempts should not be held within 
the pardoning power because it would tend to destroy the independence 
of the judiciary. Undoubtedly the courts would differentiate between 
the pardoning of the contempt of a committee when prosecuted under 
the statutes and the pardoning of a contempt when prosecuted before 
the bar of the House or Senate as an enforcement in their own right. 


16. ‘The life of a House committee expires with a Congress but that of a 
Senate committee depends upon rts authorization 


* %* * Jt is said in Jefferson’s Manual: ‘‘Neither House can continue any 
portion of itself in any parliamentary function beyond the end of the session 
without the consent of the other two branches. When done, it is by a bill con- 
stituting them commissioners for the particular purpose.’’ But the context 
shows that the reference is to the two houses of Parliament when adjourned by 
prorogation or dissolution by the King. The rule may. be the same with the House 
of Representatives whose members are all elected for the period of a single Con- 
gress; but it cannot well be the same with the Senate, which is a continuing body 
whose members are elected for a term of six years and so divided into classes 
that the seats of one-third only become vacant at the end of each Congress, two- 
thirds always continuing into the next Congress, save as vacancies may occur 
through death or resignation. 

Mr. Hinds in his collection of precedents says: ‘“The Senate, as a continuing 
body, may continue its committees through the recess following the expiration 
of a Congress’’; and, after quoting the above statement from Jefferson’s Manual, 
he says: ‘“‘The Senate, however, being a continuing body, gives authority to its 
committees during the recess after the expiration of a Congress.’’ So far as 
we are advised, the select committee having this investigation in charge has 
neither made a final report nor been discharged, nor has it been continued by an 
affirmative order. Apparently its activities have been suspended pending the 
decision of this case. But, be this as it may, it is certain that the committee 
may be continued or revived now by motion to that effect, and, if continued or 
revived, will have all its original powers.” 


17. wae es are granted to the standing committees of the 
Senate by Public Law 601, Seventy-ninth Congress 


Sec. 134. (a) Each standing committee of the Senate, including any sub- 
committee of any such committee, is authorized to hold such hearings, to sit 
and act at such times and places during the sessions, recesses, and adjourned 
periods of the Senate, to require by subpena or otherwise the attendance of such 
witnesses and the production of such correspondence, books, papers, and docu- 
ments, to take such testimony and to make such expenditures (not in excess of 
$10,000 for each committee during any Congress) as it deems advisable. Each 
such committee may make investigations into any matter within its jurisdiction, 
may report such hearings as may be had by it, and may employ stenographic 
assistance at a cost not exceeding 25 cents per hundred words. The expenses 
of the committee shall be paid from the contingent fund of the Senate upon 
vouchers approved by the chairman. 


II. HOUSE PRECEDENTS—PUNISHMENT AT THE BAR 


An examination of precedents of the House,” relating to contempt 
proceedings before the bar of the House, indicates an established 
procedure having not only general uniformity, but also considerable 


28 McGrain v. Daugherty, 273 U.S. 135, 181. 
*%¢ Volume 3, Hind’s. 
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flexibility. For convenience these precedents are outlined under the 
following 14 headings: 


1. Answers at the bar 

Witnesses arraigned at the bar of the House have at times been 
permitted to answer orally ” and not under oath;* have at other 
times been required to answer in writing and under oath,” or in 
writing but not sworn to,” or having answered in writing, have been 
permitted to make oral statements; have been permitted to file_an 
amended answer,” and present an answer which in fact was an 
argument. 

It is for the House, not the Speaker, to determine whether or not 
a person arraigned for contempt shall be heard before being ordered 
into custody.* 


2. Confinement 

A person adjudged in contempt may, under order of the House (1) 
be continued in close custody by the Sergeant at Arms,® (2) be com- 
mitted to the common jail of the District of Columbia,® or (3) be 
kept by the Sergeant at Arms in close confinement in ‘the guardroom 
of the Capitol Police.* 


3. Continuance 
A continuance may be granted to permit the witness to consult 
counsel and prepare his answer.* 


4. Costs 
The payment of costs has been required as a condition to discharge.” 
The Heuse has assumed the expenses of Members defending suits 


brought by persons punished for contempt.” 


5. Counsel 
The general practice has been to permit a recusant witness to have 
the assistance of counsel.” 


6. Examination 

A person on trial at the bar of the House for contempt has been 
given permission to examine witnesses, while examination for the 
House was done by a committee.” 

During the trial before the bar of the House, Members were ex- 


amined in their places.” 


?. Habeas corpus 
The Sergeant at Arms asks for and receives instructions from the 
House upon being served with a writ of habeas corpus. 


* Sec. 1669. 
28 Sec. 1688. 
9 Sees. 1670, 1684. 
%° Sec. 1687. 
Sec. 1686. 
? Sees. 1673, 1693. 
Sec. 1689. 
Sec. 1684. 
» Sees. 1669, 1684. 
26 Sees. 1672, 1690. 
T Sec. 1686. 
* Sees. 1668 and 1695. 
* Sees. 1677, 1680, 1688, 
Sees. 1716 and 1717. 
Sees. 1667 and 1696. 
‘Sec. 1668. 
® Sec. 1691, 
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8. Privilege 

A witness has been held in contempt of the House and imprisoned 
for refusing to divulge information which, he claimed, involved trans- 
actions privileged by reason of an attorney-client relationship.“ (In 
this case the witness, Stewart, later brought an action of trespass for 
assault and false arrest against Speaker Blaine and Sergeant at Arms 
Ordway but the court held that an order of the House was complete 
protection to both (Stewart v. Blaine (1874), 1 MacArthur 453).) 


9. Procedure—Arrest, arraignment, and trial in the House 

It is important to realize that the House of Representatives has the 
power, for which there is ample precedent, to conduct its own trial 
of the contempt of witnesses before committees. This jurisdiction 
has been used in the past against recalcitrant parties, and although not 
frequently assumed of late, it is nevertheless a selective course of 
action. In recent years it has been more common practice to deliver 
those charged with contempt to the proper tribunals for appropriate 
criminal action. The press of legislative affairs has prompted the 
members to use the latter procedure. This trend has resulted perhaps 
in a more ordinary and uniform dispensation of justice, and moreover 
it has relieved a busy legislative body of an additional task, but both 
have been at a sacrifice. Undoubtedly the prestige of the legislative 
branch of the Government would be enhanced Jf it occasionally 
handled the punishment of contempt in its own right. Forceful and 
determinate action to substantiate the power of Congress to compel 
disclosure of information pertinent to the legislative processes would 
be a salutary caveat to prospective malefactors. It is believed that 
the present is a propitious time for the House and the Senate to 
energetically enforce its prerogatives. 

Appendix 1, attached hereto, is a sample case of the procedure of 
arrest, arraignment, and trial in the House. Close scrutiny of the 
procedural steps illustrates that the power of the House to conduct 
a trial is plenary and that the only inhibiting factor, from both the 
veoaidahl and substantive legal aspects, is the will of the Members 
expressed by their votes. 


10. Prosecutions in the courts 


The case of a recalcitrant witness in custody, pursuant to a resolu- 
tion requiring the Sergeant at Arms of the House to commit him to 
the common jail, has been certified by the Speaker to the district 
attorney of the District of Columbia. Upon indictment, the witness 
was delivered to the officers of the court.” 


11. Purgation 
A witness has been deemed to have purged himself of contempt— 
(1) By respectful and sufficient answers at the bar of the House.” 
(2) By showing that he was under heavy local bonds which, he was 
advised, would be forfeited if he left the jurisdiction and that he was 
willing to appear and answer.” 
(3) By showing that he left town, contrary to the order of the 
House, under a misapprehension or misunderstanding.* 
# Sec. 1689. 
# Sec. 1672. 
4 Secs. 1670, 1676, 1678, 1681, 1682, and 1692 
Sec. 1673 


“ Sec. 1674. 
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(4) By showing that he had appeared before the committee, 
testified, and paid the costs growing out of the attachment.” 

(5) By a letter of apology where a disrespectful answer was sub- 
mitted upon arraignment.” 

(6) By promising to respond*® although he may be retained in 
custody until the committee reports the purgation.” 


12. Record 

A committee in reporting contumacy included a transcript of the 
testimony.* 

In reporting the contempt to the House, the committee should show 
that the testimony or papers required are material, and it should 
present copies of the subpenas.” 

13. Service 

In the absence of the Sergeant at Arms, his deputy has been em- 
powered by special resolution to execute the orders of the House and 
to arrest a recalcitrant witness.* The Sergeant at Arms has, how- 
ever, without specific authorization merely endorsed on a subpena a 
deputation to another.” The form of the resolution may command 
the Sergeant at Arms or his special messenger to execute the order or 
make the arrest.® 

(Note: In Massachusetts, a warrant for arrest directed only to 
the Senate Sergeant at Arms was held by Chief Justice Shaw to be 
limited to the person named and therefore could not be served by a 
deputy.® 


14. Subpena 


The validity of a subpena signed only by the chairman of a House 
committee has been sustained’ and verbal defects will not avail to 
defeat contempt proceedings.® 


15. Warrant—return 
The warrant of the Speaker is as follows: 


To A. J. Glossbrenner, Sergeant at Arms of the House of Representatives: 

You are hereby commanded to arrest John W. Wolcott, wheresoever he may 
he found, and have his body at the bar of the House forthwith to answer as for 
: contempt in refusing to answer a proper and competent question propounded 
to him by a select committee of the House of Representatives, in pursuance of 
the authority conferred by the House upon said committee. 

Witness my hand and the seal of the House of Representatives of the United 
States at the city of Washington this 11th day of February 1858. 

[u. s.] JAMEs L. Orr, Speaker. 

Attest: 

J.C. ALLEN, Clerk. 


Verbal return by the House Sergeant at Arms, having the witness in custody, 
has been accepted.” 


? See. 1673. 

49 See. 1677. 

© See. 1693. 

5! See. 1694. 

2 Sec. 1701. 

8} See. 1671. 

4 See. 1669. 

55 See. 1688. 

¥ 15 Gray 399 (sec. 1718). 
5’ Sec. 1668. 

* Sec. 1696. 

®% Secs. 1678 and 1697. 
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III. SENATE PRECEDENTS 


On the Senate side there have not been as many instances of 
attempts to punish witness at the bar of the Senate for recusancy. 
In the early Lister of the Government, ‘‘the House conducted most 
of more important investigations, * * * now the Senate is the 

and inquisitor.” ® The following review of precedents is taken 
rom volume 3 of Hinds’ Precedents of the House and indicates that 
the Senate has looked to the House for guidance in dealing with 
contumacious witnesses. 


1. Confinement 


The Senate has ordered the confinement of a contumacious witness 
in the common jail of the District of Columbia.” 


2. Habeas corpus 


A prisoner arrested by a deputy of the Sergeant at Arms was 
forcibly taken from his custody in Massachusetts by a deputy sheriff 
armed with a writ of habeas corpus. The supreme court of that 
State held that the authority granted in the warrant, which was 
oe to the Sergeant at Arms, could be exercised only by that 
officer. 


3. Procedure—arrest, arraignment, and trial in the Senate 


For an illustration of this procedure, see appendix 2. The remarks 
under II-9, ‘‘Procedure—arrest, arraignment, and trial in the House,” 
are applicable to this corresponding section for the Senate. 


4. Purgation 


Upon satisfactory statement of the reason for his failure to comply 
with the commands of a committee of the Senate, a witness has been 
discharged.* In at least one instance, a witness has been discharged 
on the ground that no beneficial result could be obtained from forcing 
him to testify inasmuch as his testimony could‘not be relied on.™ 


5. Subpena 


Return by the Sergeant at Arms on a subpena served by his deputy 
has not availed to test the legality of the arrest of a witness.© 


IV. INVESTIGATIONS INVOLVING MATTERS ALREADY BEFORE THE COURTS 


Two Supreme Court cases, Kilbourn v. Thompson ((1880) 103 

U.S. 168), and Marshall v. Gordon ((1917) 243 U. S. 521), furnish 
some indication of the attitude of the judicial branch where an 
investigation by a committee of Congress cuts across or involves 
matters pending before the courts. 
_ The power of congressional committees to invade the judicial field 
is an undecided question. The courts will not permit a committee 
to sit in judgment over fom or issues when the identical case or 
controversy is pending before a court of competent jurisdiction. 
The rule has been laid down that the implied power of legislative 

56 Sec. 1718. 

6° Eberling, Congressional Investigations (1928), p. 272. 
§! Sec. 1724. 

6? Sec. 1722 and f., n. 2, cf sec. 1724. 

88 Sees. 1702, 1703. 


64 Sec. 1720. 
65 Sec. 1702. 





INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 623 


assemblies to deal with contempt is the least possible power adequate 
to the end proposed. The courts seem disposed to apply this rule 
when a congressional inquiry becomes enmeshed with the judicial 
machinery. 

The question is open as to what the congressional power is after 
the legal processes hive been exhausted. There seems to be no 
reason or precedent against investigations involving matters which 
have been finally decided by the courts. It is the interference with 
the court systems while operating that is abhorrent to our theory of 
jurisprudence. 

Appendix 3 contains a brief digest of the issues and decisions in 
the two controlling Supreme Court cases of Kilbourn v. Thompson 
and Marshall v. Gordon. 


V. PRIVILEGE AGAINST INCRIMINATION 


Section 859 of the Revised Statutes, as amended,® reads: 


No testimony given by a witness before either House, or before any committee 
of either House, or before any joint committee established by a joint or concurrent 
resolution of the two Houses of C ongress, shall be used as evidence in any criminal 
proceeding against him in any court, except in a prosecution for perjury committed 
in giving such testimony. But an official paper or record produced by him is not 
within the said privilege. 

The act of June 24, 1857,” which preceded the act of January 24, 
1862,8 from which Revised Statute 859 stems, granted immunity in 
such broad terms that persons who had committed grave crimes 
against the Government welcomed and even sought a chance to 
appear before an investigating committee and make general dis- 
closures, thereby immunizing themselves against criminal prosecu- 
tion.” Congr ess apparently intended by the act of January 24, 1862, 
to close this loophole and require that the witness claim privilege. 
Judge Hoehling, of the old Supreme Court of the District of Columbia, 
ruled in accordance with this intent in the trials of Secretary Albert 
B. Fall and Mr. Edward L. Doheny for conspiracy to defraud the 
Government in the leasing of the naval oil reserve at Elk Hill, Calif. 
The attempt of the defense, under Revised Statute 859, to prevent 
the introduction of testimony given before the Senate investigating 
committee was rejected on the ground that Fall and Doheny waived 
protection of this section by testifying voluntarily; in other words, 
they had not claimed privilege. As the purpose of the section was to 
prohibit forced self-incrimination, to argue that it immunized the 
witness against future use of all testimony in a criminal proceeding 
whether given voluntarily or involuntarily would confer upon him 
greater immunity than is afforded by the fifth amendment.” 

Immunity statutes, such as Revised Statute 859, have been enacted 
for the purpose of obtaining evidence which could not otherwise be 
obtained because of the prohibition of the fifth amendment of the 
Constitution against compelling a person “‘in any criminal case, to be 
a witness against himself.”” The theory upon which these provisions 
have been predicated is that immunity against subsequent prosecution 

66 52 Stat. 045; U.S. C. 28:634. 
“31 Stat. 155. 
Ss 12 Stat. 333. 


6 See the debate on H. R, 219, 37th Cong., 2d sess., Globe, pp. 428-431. 
7° See United States Dail@for Deeember 1 (p. 15) and 2, 1926 (p. 7 
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by the Government should equal the protection furnished by the 
amendment against compulsory self-incrimination where a witness is 
required to answer questions which might incr minate him. While 
there are no cases decided under Revised Statute 859, United States 
v. Monia™ has held that a similar immunity statute ” without a 
clause requiring the witness to claim his privilege against self-incrim- 
ination precludes subsequent prosecution of the witness whether he 
claimed privilege at the time or not.” LEarlier the Supreme Court 
had held in Counselman v. Hitchcock ™ that nothing short of absolute 
immunity would justify compelling the witness to testify if he claimed 
his privileges. 

It is necessary that this provision be given a broad construction in 
favor of the right which the fifth amendment was intended to secure, 
the object being to insure a witness, in any investigation in Federal 
proceedings, against being compelled to give testimony which might 
tend to incriminate him. 

It is impossible that the meaning of the constitutional provision can only be, that 


a@ person shall not be compelled to be a witness against himself in a criminal 
prosecution against himself. 


Attention is invited to S. 634, of the Seventy-ninth Congress, which 
sought to rectify this situation by amending various immunity 
statutes, including Revised Statute 859, to require that the witness 
claim his privilege against self-incrimination (p. 11). 

From the foregoing it is apparent that an investigatory committee 
faces a delicate question of means whereby a proper relationship can 
be achieved for the three interests involved: The interest of Congress 
in obtaining information for legislative purposes; the interest of the 
witness in maintaining his rights under the Constitution; and the 
interest of the executive department in prosecuting violations of 
criminal law. It is obviously possible for a committee to impede 
greatly later activities of the executive by injudicious use of the 
an to summon witnesses and compel disclosures, and this possi- 

ility is enhanced by the Monia case, which indicates that a witness 
need not claim privilege to immunize himself from future prosecution. 
It appears that this decision places committees in the same position in 
which they found themselves after the act of June 24, 1857, when 
rogues sought appearance before investigating committees for the 
purpose of foreclosing future criminal prosecutions. 


VI. PRIVILEGE OF AN ATTORNEY 


The right of an attorney to raise personally the plea of privilege 
before a congressional committee is controlled largely by Jurney v. 
McCracken ® and by Revised Statutes 102, 103, and 104.” 

The provisions of the Revised Statutes are as follows: 


Sec. 192. REFUSAL OF WITNESS TO TESTIFY. 

Every person who having been summoned as a witness by the authority of 
either House of Congress to give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint committee established by a joint 


1 1942) 317 U.S. 424. 
72U.8. C. 15: 32. 

3 P. 426. 

™ (1892) 142 U. S. 547. 

7 See the Constitution of the United States of America (Annotated), 1938, S. Doc. 232, 74th Cong., p. 629 
quoting from Counselman v. Hitchcock (p. 562). 

™ 204 U. 8S. 125. 

7 U.S.C. 2: 192, 193, and 194. 
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or concurrent resolution of the two Houses of Congress, or any committee of 
either House of Congress, willfully makes default, or who, having appeared, 
refuses to answer any question pertinent to the question under inquiry shall be 
deemed guilty of a misdemeanor, punishable by a fine of not more than $1,000 
nor less than $100 and imprisonment in a common jail for not less than one month 
nor more than twelve months (Revised Statutes sec. 102; June 22, 1938, ch. 594, 
52 Stat. 942). 

Sec. 193. PRIVILEGE OF WITNESSES. 

No witness is privileged to refuse to testify to any fact, or to produce any 
paper, respecting which he shall be examined by either House of Congress, or by 
any joint committee established by a joint or concurrent resolution of the two 
Houses of Congress, or by any committee of either House, upon the ground that 
his testimony to such fact or his production of such paper may tend to disgrace 
him or otherwise render him infamous (Revised Statutes, sec. 103; June 22, 
1938, ch. 594, 52 Stat. 942). 

Sec. 194. WITNESSES FAILING TO TESTIFY OR PRODUCE RECORDS. 

Whenever a witness summoned as mentioned in section 193 fails to appear 
to testify or fails to produce any books, papers, records, or documents, as required, 
or whenever any witness so summoned refuses to answer any question pertinent 
to the subject under inquiry before either House, or any joint committee estab- 
ished by a joint or concurrent resolution of the two Houses of Congress, or any 
committee or subcommittee of either House of Congress, and the fact of such 
failure or failures is reported to either House while Congress is in session, or when 
Congress is not in session, a statement of fact constituting such failure is reported 
to and filed with the President of the Senate or the Speaker of the House, it shall 
be the duty of the said President of the Senate or Speaker of the House, as the 
case may be, to certify, and he shall so certify, the statement of facts aforesaid 
under the seal of the Senate or House, as the case may be, to the appropriate 
United States attorney, whose duty it shall be to bring the matter before the 
grand jury for its action (Revised Statutes, sec. 104; July 138, 1936, ch. 884, 
19 Stat. 2041; June 22, 1938, ch. 594, 52 Stat. 942). 


The facts of Jurney v. MacCracken indicate that the court will not 
concern itself with a plea of privilege raised during an authorized 
congressional investigation until that question has been decided by 
the House of Congress concerned. (See appendix 4 for factual brief 
and decision.) 

In connection with the statutes and the case cited, consideration 
should be given to the following propositions: 

(a) Generally speaking, an attorney at law is not allowed to divulge 
confidential communications, information, and secrets imparted to 
him by the client or acquired during their professional relation unless 
he is authorized to do so by the client himself.” 

(b) Arnold v. Chesebrough™ infers that this is not an absolute 
privilege. In this case an attorney’s refusal to produce evidence was 
upheld on the ground that there was nothing to show that it was 
impossible to serve the subpena duces tecum on the person from whom 
the attorney received the correspondence. 

(c) U.S.v. Philadelphia and R. Ry. Co.:* Records cannot be cloaked 
with immunity or privilege merely by depositing them in the legal 
department of a company. 

(d) Bowles v. Insel: *' Records required by law to be kept are not 
privileged.* 

(e) Wilson v. U. S.:* A person has no privilege, constitutional or 
otherwise, against the compulsory production of records belonging to 
another.™ 


5 Am. Jur. 286. 

9 (1880) 41 F. 74. 

© (1815) 225 F. 301. 

*! (1945) 148 F. 2d 91, 93. 

2 See also a diser ‘ussion of this in Wilson v, U. S. 
83 (1911) 221 U. 61. 

% See pp. 370-386. 
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(f) McMann v. Engel: * There are exceptions to the above rule 
where a relationship raising a privilege erists—such as attorney and 
client. 

VII. RECENT CITATIONS 


Within recent years the following resolutions have been introduced 
for the purpose of certifying to the United States attorney for the 
District of Columbia contumacious acts: 

House Resolutions 446, 452, 457, 458, 459, Seventy-sixth Congress. 

House Resolutions 573, 601, 678, 749, 752, Seventy-ninth Congress. 

House Resolution 104, Eightieth Congress. 

See appendix 5 for a résumé of the proceedings under and the 
channelling of House Resolution 104, Eightieth Congress, concerning 
the contemptuous conduct of Gerhart Eisler. 


VIII. RIGHTS OF A WITNESS 


There are few safeguards for: the protection of a witness before a 
committee. His treatment oftentimes is dependent upon the skill 
and attitude of the chairman and members of the committee. While 
an immunity statute (Revised Statute 859) protects him from forced 
self-incrimination, he has no protection against embarrassment 
(Revised Statute 103), and as committees are not bound by rules of 
evidence, a hapless witness may find objections futile. The follow- 
ing statement by Professor McGeary in his dissertation ‘““The Devel- 
opments of Congressional Investigative Power’’® indicates some 
problems: 

Procedure in hearings: The procedure employed in the hearings, perhaps more 
than any other aspect of investigations, has been the object of criticism both by 
witnesses and by outside observers. It must be admitted that, in many in- 
stances, the hearings can by no means be considered as models of an effective 
examination of witnesses and that the tone of the proceedings often leaves 
much to be desired. ‘Too frequently the investigators have ignored the need 
for a careful preparation. The hearings are impromptu. The questioners are 
ill-informed. The witnesses, because the examination is fumbling, are the 
more willing to risk being held in contempt of the committee. They resort, 
therefore, to persiflage, and they parry the questions. Indeed, some of the 
inanities in the records of the hearings are incredible. They have to be seen to 
be believed. 


While it is possible that the adoption of uniform standards of pro- 
cedure and basic rules of evidence might substantially improve and 
facilitate the work of an investigatory committee, practicing lawyers 
could point out from court experience that these improvements 
would not necessarily be an ironclad safeguard or assurance that 
investigations would be conducted on a higher plane or that a witness 
would be handled in a judicious and fair manner. The wisdom and 
courtesy used in conducting an interrogation would probably bear a 
more direct relationship to the individual membership of the com- 
mittee than to any rules and procedures which might be adopted. 
However, be that as it may, much confusion and ill feeling might be 
avoided by the adoption in each house of the Congress of standard 
rules and procedures for the’ guidance of committees conducting 
investigations. As a minimum, the right of cross-examination should 

*} (1936) 16 F, Supp. 446, 448. 


Pp. 74-79. 
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be considered.*’ While the administration of an oath to a witness 
adds dignity to the proceeding, it is not necessarily essential. An 
oath, if administered, however, comes within the provision of Revised 
Statute 101, and perjury is punishable under section 125 of the 
Criminal Code.” 


IX. INVESTIGATION OF THE EXECUTIVE BRANCH 


While there is a respectable body of general case law and precedent 
on the investigatory power of Congress and its committees, that 
phase dealing with the extent of congressional power with respect to 
investigations of the executive branch is singularly lacking in definitive 
precedents.” 

This study supports generally the following propositions: 

(a) That the scope of a congressional investigation is as broad as 
the legislative purpose requires.”! 

(b) That the subpena of a duly authorized investigatory committee 
of Congress is no more restricted than that of a grand jury.” 

(c) That the right of a legislative body to demand and receive, 
from the executive branch, information and papers which it deems 
pertinent to the legislative process is established.” 

(d) That this established right has been vigorously asserted at 
times by the Congress of the United States against the President 
and executive officers.” 

(e) That the President and the executive officers have vigorously 
defended against such asserted right on the basis of the fundamental 
doctrine of separation of powers of the executive, legislative, and 
judicial branches of the Federal Government.” 

(f) That the Congress has merely asserted its right to obtain 
information without attempting to enforce it.” 

(g) That the Congress has never attempted to invoke against 
executive officers the law which provides that every person who, 
having been summoned by either House to give testimony or to 
produce papers upon a matter under inquiry, willfully makes default, 
is criminally liable.* 


1. Authority and purpose 


_ The primary purpose of a committee of Congress in conducting an 
investigation is to assist the function of lawmaking. A secondary 


purpose of almost equal importance is fulfilled by investigations 
whereby Congress supervises and checks activities in the executive 
departments. In the latter type of investigation two questions of 
basic importance arise: How far can Congress go in requiring infor- 
mation from the executive branch of the Government? To what 
extent does the separation of powers of the Federal Government 


protect the executive officers? To date these questions have not 


‘7 See McGeary, p. 80. 

*®U. 8. C, 2:191. 

®U. 8S. C. 18:231. 

*® See sec. 1 of this 1eport. 

% Townsend y. U. S., 95 F., (2d) 352, 361, and sec. 1 of this report. 

" See sec. 4 of this section. 

%3 See sec. 1 of this section. 

* See sec. 3 of this section. 

% See sec. 1 of this report. 

% See McGeary, Development of Congressional Investigative Power, p. 102. 
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been completely answered. Such answers as are obtained must be 
found in historical precedents and in analogies, for the possibility of 
clear-cut court decisions are unlikely on questions arising from con- 

essional investigations culminating in tests of strength between the 
egislative and executive branches. 

It is perhaps unfortunate that the Supreme Court of the United 
States has never flatly recognized the fitness and propriety of the in- 
vestigative process in relation to Congress’ supervisory power over 
the administration. When opportunity was apparently provided for 
such an avowal in the case of McGrain v. Daugherty,” the Court 
satisfied itself by declaring the investigation of the Attorney General 
necessary and proper on the ground that such information was needed 
for the “efficient exercise a the legislative function.”” By this in- 
definite phrase ‘‘the legislative function,’ the Court apparently 
meant, the lawmaking function.” 

Investigations of the executive departments are necessary and 
proper, not only because Congress must learn the needs of the depart- 
ments in legislating but also because it possesses and has consistently 
exercised the power to see that the departments are conducted in 
accordance with law and policy. When Congress suspects, for good 
and sufficient reason, that irregularities are taking place in a depart- 
ment, it is its duty and privilege under the Constitution to investi- 
gate as a means to other action.” 

Authority for such iavestigation must be found in article I, section 
1, of the Constitution, which states that “‘all legislative power herein 
granted shall be vested in a Congress.” 

“Legislative power” unhappily fails to be either a word of art or a 
self-defining concept. Like ‘“‘judicial power,’’ it summarizes the 


history of an institution of ag rae for any particular period of 


time. It did so in 1789. en the political thinkers of that period 
erected a Government and set forth its outlines in a Constitution, 
they were not dealing with new concepts into which judges of a later 
date were to pour a meaning dissociated from past history and ex- 
perience. Bred to the bone, as they were, with English conceptions 
and traditions, a phrase such as “‘legislative power’’ precipitated cen- 
turies of parliamentary history and decades of colonial practice.’ 

A legislative committee of inquiry vested with power to summon 
witnesses and compel the production of records and papers is an insti- 
tution rivaling most legislative institutions in the antiquity of its 
origin. Its roots lie deep in the British Parliament, and only in the 
light of a knowledge of these origins and subsequent developments 
does it become possible to comprehend its limits. The value of 
British precedents has, however, been doubted on the ground that 
Parliament as distinguished from Congress was originally a judicial 
body; that powers judicial in character commonly exercised by it are 
attributable to its judicial nature and therefore cannot be incident to 
a legislature stripped in its creation of all judicial functions. To this 
argument several answers are to be made. The assertion that Parlia- 
ment was a judicial body is in itself one that scholars have vigorously 
denied. But assuming the premise to be true, neither the nature of 
"#7 (1927) 273 U. 8. 135, 

= a Congressional Investigating Committees, p. 27. 


on Landis, Constitutional Limitations on the Congressional Power of Investigation, 40 Harv. L. Rev. 
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the power to punish recalcitrant witnesses nor the history of its exercise 
lends color to the contention that it is to be deduced from the posses- 
sion of judicial as distinguished from legislative powers by Parliament. 
Its character as a power ancillary and subordinate to the legislative 
process cannot be overemphasized. Its origins and its exercise are 
either necessary for the self-defense of the legislature or necessary for 
its efficient functioning.’ 

Committees (of Parliament) deputed on inquiries of a different 
character were, during the same period (1604-1868), armed with 
powers to compel the production of persons and papers, administer 
oaths, and report recalcitrant and untruthful witnesses to Parliament. 
Such committees might be concerned with discovering data for pro- 
posed legislative enactments. Such was the case of Sheriff Acton, of 
London, who was found guilty by the Commons of prevarication 
before a “Committee for the Examination of the Merchants’ Business,” 
and in consequence sentenced to the Tower. Similarly, on April 21, 
1664, a committee, to whom the bill for settling the navigation of the 
River Wye had been referred, was empowered by the House to send 
to the warden of the fleet to cause James Pitson to be brought before 
them from time to time and be examined as occasion required. The 
power of Parliament over the purse also gave rise to the institution 
of committees to discover whether funds appropriated had been ex- 
pended for authorized purposes. Among the earliest of these in- 
stances is that of a committee deputed “to inspect the several 
Accompts of the Officers of the Navy, Ordnance, and Stores,” and 
empowered to send for persons and papers.* 

The privileges and powers of the Commons were naturally assumed 
to be an incident of the representative assemblies of the Thirteen 
Colonies. The colonial records are too vast and uncharted a conti- 
nent -to permit the uninitiated to glean more than a handful of 
illustrations of the methods of work and the problems of 13 different 
legislatures dealing with a multitude of different problems. But enough 
has been uncovered to illustrate the incidence of privileges and powers 
and the solution of the problem of self-defense by colonial legislatures 
on the principles of Parliamentary precedents and practices. 

Just as military disasters in Ireland gave rise to a Parliamentary 
inquiry, the failure to carry out certain offensive operations in the 
field led the Massachusetts House of Representatives in 1722 to assert 
its right to summon before them Colonel Walton and Major Moody. 
The Governor’s attempt to thwart the inquiry led to the solemn pro- 
nouncement by the house that it was ‘not only their Privilege but 
Duty to demand of any Officer in the pay and service of this Govern- 
ment an account of his Management while in the Public Imploy.”’ 
Parliamentary control over the purse by committees charged with 
examining the accounts of disbursing officials finds its parallel in the 
creation of a standing committee of the Pennsylvania House of Dele- 
gates charged with the duty of auditing and settling the accounts of 
the Treasurer and given ‘full Power and Authority to send for 
Persons, Papers, and Records by the Sergeant at Arms of this House.” 
Similarly the colonial assembly of North Carolina ordered the arrest 
and detention of the receiver of powder money at Roanoke for his 


2 Landis, pp. 159-160. 
38 Comm. Journal, 547 (1664). 
4 Tbid., 628 (1666); Landis, p. 161. 
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refusal, under the Governor’s orders, to submit his accounts to the 
house. Public scrutiny of the conduct of different departments of 
er is illustrated by the action of the Pennsylvania House of 
elegates in examining witnesses upon charges of misconduct against 
W. Moore, judge of the court of common pleas, whom the Governor 
alone had the power of removing. As a result of the examination of 
the charges, the house felt justified in petitioning the Governor for 
his removal.® 
2. Supervision by investigation 

As pointed out earlier, the secondary function of a congressional 
investigation of the executive branch is for supervisory purposes. 
There are three important reasons why Congress must obtain informa- 
tion concerning the executive departments in carrying out this func- 
tion: First, to learn departmental needs and hence legislate effi- 
ciently ; second, to make possible alterations in the distribution of work 
in the respective departments; and third, to determine whether or not 
the law regulating the work of the departments is being carried out 
legally, economically and to the best advantage. Perhaps another 
reason is to inform public opinion.’ 

Especially with regard to the last two reasons, the possible im- 
portance of the threat of investigation should not be overlooked. 
While there are no scales to measure the unethical and undesirable 
practices which it may prevent, the fear of publicity through investiga- 
tion may carry the same restraint as fear of the law.* 

At this point it should be emphasized that the power to investigate 
the executive branch is perhaps the least of the great powers vested 
or inherent in Congress. Of greater scope and consequence are the 
power to impeach, the power to control through appropriations, the 


power to abolish functions or transfer functions, and the power to 
refuse to withhold advice and consent. 


3. Congress versus the President 


The Constitution was hardly adopted and the new Government 
organized before Congress and the President were at odds over a 
request for the transmission of Executive papers. In 1796 the House 
of Representatives requested President Washington to lay before it 
certain papers relating to the negotiation of the treaty with the King 
of Great Britain. The President refused the request, pointing out 
that the assent of the House is not necessary to the validity of a 
treaty and that the treaty exhibited in itself all the objects requiring 
legislative provision. He wrote: 

As it is essential to the due administration of the Government that the bound- 
aries fixed by the Constitution between the different departments should be pre- 


served, a just regard to the Constitution and to the duty of my office * * * 
forbids a compliance with your request.® 


One of the most famous congressional investigations was that 
authorized in 1861 by concurrent action of the two Houses, which 
assumed, without much question, the right to investigate the conduct 
of the war. On December 9, 1861, the Senate agreed to the following: 

5 Landis, pp. 165-1€8. 
6 See Dimock, Congressional Investigating Committees (1929), p. 85. 
7 Galloway, Investigative Function of Congress, 21 Am. Pol. Sc. Rev. p. 60. 


-§ See McGeary, The Developments of Congressional Investigative Power (1940), p. 21. 
® See I Richardson, J. D., Messages of the Presidents (Washington, 1896-1899), p. 196. 
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Resolved by the Senate, the House of Representatives concurring, That a joint 
committee of three members of the Senate and four members of the House of 
Representatives be appointed to inquire into the conduct of the present war; 
that they have power to send for persons and papers, and to sit during the session 
of either House of Congress (37th Cong., 2d Sess., Globe, p. 29). 

The military disasters at Bull Run and Balls Bluff led to the demand 
in the Senate for this investigation. These victories had not only 
moderated the easy optimism of the North but had left Congress and 
the northerners badly bewildered. Perhaps, it was thought, the 
President was to blame. Certainly there was something wrong with 
the War Department. At any rate, Congress was determined to dis- 
cover where the source of weakness lay, and the investigating com- 
mittee appeared as the most efficient device. In the crisis Congress 
apparently did not trouble itself with the reflection that inasmuch as 
the President is the Commander in Chief of the Army, such inter- 
ference constituted a serious infringement of the Executive preroga- 
tive. In the Senate the resolution passed by a vote of 33 to 3, and 
in the House there was not even debate or division. This investiga- 
tion marks the use for the first time of the joint investigating com- 
mittee.” 

The Wade committee, so constituted, went about its duties vigi- 
lantly during the entire course of the war. Their reports comprise 
four large volumes. In truth, it may be said that this committee 
took over a partial control of Union operations. Practically no phase 
of the conflict escaped the inquisitorial eye. Battles, disloyal em- 
ployees, naval stations, surrenders at sea, military and naval supplies, 
were summarily investigated. War contracts were inspected with 
special zeal. If legislative meddling could be shown to be damaging 
from a strategic standpoint, at least Congress was able to legislate 
with adequate knowledge and to hold the officials in Washington 
and upon the line of battle to strict accountability." 

Attention is invited to the activities of the Joint Committee on the 
Investigation of the Pearl Harbor Attack, which furnishes a direct 
contrast to the Committee on the Conduct of the Civil War. Though 
actual hostilities had ceased when this last investigation of the disaster 
was undertaken, the activities of the committee were seriously re- 
stricted by an order issued by President Truman on August 28, 1945, 
which directed the pertinent departments, agencies, and units to 
“take such steps as are necessary to prevent release to the public, 
except with the approval of the President in each case,” of certain 
information. While the order was later modified, this new order con- 
tained the phrase “material to the investigation,’’ which in effect left 
the decision on this point in the Executive rather than in the com- 
mittee." 

Nor were these the only restrictions. The committee restricted the 
activities of its own members, preferring, it seems, to depend upon 
counsel to produce facts and develop the case. There was certainly 
no assertion of authority comparable to that asserted by its predeces- 
sor, the earlier Committeé on the Conduct of the Civil War. 

The congressional investigation into the conduct of Gen. Andrew 
Jackson during the Seminole War,” may have influenced the attitude 

‘© Dimock, p. 111. 

" P, 112. 


'2 See S. Doc. No. 244, 79th Cong., p. 498. 
‘3 Annals of Congress, 15th Cong., 2d sess., pp. 37, 256. 


69222 O—56—pt. 3——14 
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of the general, when the matter of the congressional investigation 
came up during his term of office as President. For an account of 
this episode see appendix 6. 


4. The subpena 


As indicated in this report, investigations of Executive action are 
well grounded by long-continued practice. In conducting these in- 
vestigations, the authorit of Congress should be recognized in 
unequivocal terms.'* While the use of a blanket supena might, in 
some instances, raise the cry of protest “fishing expedition,” there 
appears to be no reason why the subpena of a congressional com- 
mittee, especially where an executive department or agency is in- 
volved, should not be as broad as, or broader than, that which a 
Federal grand jury may issue. A corporate officer does not hold the 
books and papers of his company in a private capacity “ and is re- 
quired to submit them to a duly constituted authority, such as a 
grand jury, when demand is suitably made.'® The time-honored cry 
“fishing expedition,’’ standing alone, can no longer serve to halt pre- 
trial discovery.” Similarly, an officer in the executive branch does 
not hold the public papers and documents of his office in a private 
capacity and sceundingly should be required to submit them to Con- 
gress, or one of its committees, upon proper demand. 

In exercising its authority, Congress will of necessity be guided by 
good judgment and expediency, giving due consideration to the nature 
of the inquiry, the state of public and international affairs, and the 
general welfare of the country. 


5. Concluding statement 


The beginning of this section stated that no categorical answer can 
be given to the question: How far can Congress go in requiring in- 
formation from the executive branch? The activities of an investi- 
gatory committee and its members are limited by the extent of the 

ae which the particular House, or Congress itself, is willing to 


afford by way of official action, either at the bar of the Senate or 
House or otherwise. 

In answer to the second question: To what extent does the separa- 
tion of powers of the Federal Government protect the executive offi- 
cers? The answer, to the extent that there is an answer, is found in 
the historical right of the legislative branch to assert the right of 
inspection, even over the objections of the Executive. Past practices 
in the Federal Government, in this regard, furnish an inconclusive 
and unsatisfactory guide. Precedent has never definitively passed the 
point where the assertion was made. 


X. GENERAL OBSERVATIONS AND SUGGESTIONS 


If the general investigatory powers of Congress are derived by 
implication from the vesting by the Constitution of “All legislative 
Powers” in the Congress, then as a necessary corollary these powers 
must rest with the Congress, together with the right to effectively 
invoke them, rather than with the committees and subcommittees 
which merely exercise authority actually assigned. Stated otherwise, 

'4 See Dimock, Congressional Investigating Committees (1929), pp. 146-147. 
1S See Essgee Co. v. U. S., 262 U. 8. 151, 158. 


6P. 156. 
1 Hickman v. Taylor (1947), 15 L. W. 4130, 4142. 
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the ultimate power to punish a recusant witness rests with the Senate 
or the House of Representatives rather than with the committees, 
the subcommittees or their chairmen. Even in instances where 
Revised Statute 102 is invoked, this is done upon the determination 
of the parent body. See in this connection the statement of Senator 
Walsh before the Senate, March 22, 1924 (C. R. 65: 4725-6). 


1. General types of contempt cases 


Two types of cases should be noted in any discussion of the exercise 
by Congress of its investigatory power. The first type involves the 
person whose attitude and actions are unruly and obstreperous and 
indicate contempt of Congress and its powers. The only recourse 
available in this instance is punishment at the bar of the House or 
the Senate. For excerpts of testimony illustrative of this type of 
case, see McGeary, The Development of Congressional Investigative 
Power, pages 74-79. The chairman in the recounted instance warned 
the witness of possible proceedings before the bar of the Senate. See 
also Cannon’s Preeedents, volume VI §§332-334. 

The second type of case arises where the witness, though otherwise 
courteous and cooperative, refuses to give requested information. 
In this instance he may be taken before the bar of the Senate or House 
or he may be prosecuted under Revised Statute 102."% The observa- 
tions and suggestions in this section are directed to this second type 
of case. 


2. Limitations on investigatory powers 
Inasmuch as the investigatory powers of Congress are derived by 


implication from the grant of ‘‘All legislative Power’ in article I, 
section 1 of the Constitution there can be no express constitutional 
limitations on the exercise of these powers. The only general con- 
stitutional provision affording an absolute safeguard appears to be 
the privilege against self-incrimination found in the fifth amendment. 
However, the constitutional right (fourth amendment) to be free 
from unreasonable searches and seizures may be protected by a timely 
application to the proper court. 

No assumption should be made that, because there are few absolute 
limitations or protective safeguards, the witness is completely at the 
mercy of a subcommittee, for its authority and activities are subject 
not only to review by the courts, but also to review and control of the 
whole committee as well as the Senate or the House, as the case may 
be. An omission in this chain of review occurs when Congress is not 
in session. Then the violation of Revised Statute 102, instead of 
heing reported to the Senate or House, is reported to the President 
of the Senate or the Speaker of the House who in turn certifies the 
statement of fact under seal to the appropriate United States attorney 
for submission to the grand jury for action.'® However, in certifying 
these facts— 
it necessarily follows that either the President of the Senate or the Senate itself 
tnust determine to be true what the committee has found prima facia, namely, 


that it has propounded a pertinent question and the witness has refused to answer 
that pertinent inquiry.” 


’U,S8.C. 2; 192. 
°U, S.C. 2:194. 
2” Senator George, discussing the Sinclair case, C. R. 65:4726 
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3. Relevancy and pertinency 


With regard to this matter of relevancy or pertinency, no set rule 
can be stated at this time. Congressional investigations are part of 
the legislative process and are used to obtain facts and information 
for legislative purposes. They are not criminal prosecutions, grand 
jury inquisitions, nor any other type of judicial proceeding and there- 
fore committees conducting such investigations are not bound by 
rules of evidence or other court procedural safeguards. A witness 
may take issue with a committee on the question of relevancy or 
pertinency and leave the correctness of his judgment to the final 
determination by the court as a question of law if he is prosecuted 
under R. S. 102.27, But as hand out before if he is mistaken, that 
will not save him from punishment though he acted in good faith or on 
advice of counsel. Relevancy is by precedent left largely to the 
determination of the committee.” 


4. Recommending action to the executive branch 


Mindful, then, of the fact that a legislative inquiry is not a judicial! 
proceeding and is therefore not bound by court rules and procedural 
safeguards, a committee or a subcommittee should carefully avoid 
actions which indicate usurpation of judicial or grand jury functions. 
Granted that investigations seeking facts and information may dis- 
close crimes, or that they may have certain salutary supervisory 
aspects with regard to administration of the laws, these are merely 
incidental though perhaps important results. Inviting the attention 
of proper administrative agencies informally to pertinent disclosures 
may be defensible but the formal transfer by a chairman of information 
obtained to the executive branch with a demand for action as a matter 


of practice is open to serious question. At least one safeguard sug- 
gests itself—if such formal reference is to be made it should be done 
upon the recommendation of the full committce,as approved by the 
Senate or the House. 


5. Disclosure of crimes and future prosecutions 


At this point it is pertinent to note that perhaps a witness may be 
immunized by an incautious or overzealous chairman against possible 
conviction for crimes which he has committed. In this connection 
see part V of this memorandum Therefore, where congressional in- 
vestigation cuts across a situation involving a crime, a delicate ques- 
tion is presented. The fifth amendment protects a witness against 
forced disclosures in any proceedings which can later be used to con- 
victhim. This constitutional protection he must affirmatively claim.” 
But the law (R. S. 102) makes the refusal of a witness to testify a 
crime. In order to invoke this law there must be afforded an absolute 
immunity which appears to be provided by Revised Statute 859. 
Admitting that there may be some infirmity in this statute (compare 
the statute involved in Counselman v. Hitchcock * and see the dis- 
cussion of the problem in United States v. DeLorenzo)*® a committee 
could not in good conscience require a witness to make disclosures 
which could be used to convict him later and then tell a witness he 

21 Townsend v. U. S. supra; Sinclair v. U. S. supra, and McGrain v. Daugherty, supta. 
22 Townsend v. U. S., supra; McGrain v. Daugherty, supra; and U. S. v. Dennis (1947) 72 F. 8. 417, 420. 
23 See In re Knickerbocker Steamboat Co., (1905) 136 F. 956. 


24 (1892) 142 U. S. 547. 
* (1945) 151 F. 2d 122. 
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had no right to rely on the statutory immunity; that he should have 
claimed the constitutional immunity. Thus where a congressional 
investigation seeking information for legislative purposes indicates 
that transactions under scrutiny involve. crimes, the committee will 
be required to decide whether it is more important to the legislative 
process to have all the facts regardless of possible immunization of 
the wrongdoers or whether a future criminal prosecution is more im- 
portant. In the face of a dilemma of this nature, the committee should 
proceed with caution seeking either a waiver of immunity by the wit- 
ness or the counsel of law enforcement units before proceeding with 
further interrogation. 
6. Potential resistance by executive officers 

As no dividing line can be drawn or worth-while generalization made 
with regard to potential resistance to committee subpenas by officers 
in the legislative, judicial, or executive branc rer (particularly the 
‘principal officers” of the latter—see Const., art. 2, sec. 2, cl. 2) and 
inasmuch as resistance when experience often stems from instructions 
from the highest authority, perhaps, mindful of the doctrine of 
separation of powers, the Senate and the House should adopt some 
uniform plan or procedure for determining in advance of an actual 
clash how far the committee or subcommittee is to be backed in 
seeking information. Where a special resolution has authorized and 
directed a specific inquiry, resort to this special procedure would be 
unnecessary because of the determination in advance of the scope there- 
of, but where the chairman of a standing committee, and especially 
where the chairman of a subcommittee, seeks to invoke against a 

“principal officer’? general investigatory authority, such as was 
granted to standing committees of the Senate by section 134 (a) of 
the Legislative ‘Reorganization Act of 1946,” and resistance is 
anticipated as a result of the preliminary work of the subcommittee, 
then the matter should have the specific authorization of the full 
committee and the Senate or the House as the case may be. Such 
authority could be stated in the form of a resolution which should 
be voted up or down by the interested body. This procedure would 
avoid embarrassing tests of strength with subsequent appeals by 
chairmen of subcommittees to the parent body for vindication. At 
the same time it would serve as a guide to the “principal officer” of 
the will of the Senate or the House with regard to the pertinency of 
demanded information. 


Guide for handling recalcitrant witness 


The suggestion has been made that this memorandum also contain 
material which would serve as a procedural guide to a chairman who 
is confronted with a recalcitrant witness. The following proceedings 
before the Senate Committee on Public Lands and Surveys on 
March 22, 1924, will serve as a partial guide. Mr. Sinclair had just 
made a statement which, among other things contained the following: 


(a) Immunity waived 


I do not decline to answer any question upon the ground that my answers tend 
to incriminate me.” * * *, 


He thus waived immunity. 


* P. L. 601, 79th Cong. 
7 C. R. 65: 4723 and 4786 
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(b) Questions framed with care 


Thereupon the following proceedings were had: 


Senator Watsu. Mr. Sinclair, I desire to interrogate you about a matter 
concerning which the committee had no knowledge or reliable information at an y 
time when you had heretofore appeared before the committee and with respect to 
which you must then have had knowledge. I refer to the testimony given by 
Mr. Bonfils concerning a contract that you made with him touching the Teapot 
Dome. I wish you would tell us about that. 

Mr. Sinciarr. I decline to answer on advice of counsel, on the same ground. 

Senator WausH of Montana. Since you were last upon the stand we had, Mr. 
Sinclair, before us a copy of a contract entered into between the Mammoth Oi! 
Co., under which or as a consequence of which the Pioneer Oil Co. ceased to be 
a competitor of yours in this lease of the Teapot Dome. Will you tell us about 
that matter? 

Mr. Sincuarr. I decline to answer on advice of counsel, on the same ground. 

Senator WatsH of Montana. When your private confidential secretary, Mr. 
Wahlberg, was before the committee he told us about the loan of some stock of 
the Sinclair Consolidated Co. to one Hays. Will you tell us about that transac- 
tion? 

Mr. Srncuarr. I decline to answer by advice of counsel, on the same ground. 

Senator WausH of Montana. Since you were on the stand last Mr. John C. 
Shaffer told us about an agreement between yourself and Secretary Fall, under 
which Mr. Shaffer was to receive from you a certain portion of the territory covered 
by the lease which you secured for the Mammoth Oil Co. Will you tell us about 
that matter? 

Mr. Srncuarr. I decline to answer on the advice of counsel, on the same ground. 

Senator WausH of Montana. Mr. Sinclair, will you tell the committee where 
and when you met Secretary Fall during the months of November and December 
last? 

Mr. Sincxiair. I decline to answer on the advice of counsel, on the same ground. 

‘Senator Wausu of Montana. On the 3d day of February, 1923, Mr. Sinclair, 
as my information is, you caused to be transmitted to the National Metropolitan 
Bank, of this city, from the National Park Bank, of New York, the sum of $100,000 
payable to your order, which, on the 7th day of February, 1923, you transmitted 
to the Chase National Bank upon your direction. Will you tell us about that 
transaction? 

Mr. Stnciarr. On advice of counsel I decline to answer, on the same ground. 

Senator Wausu of Montana. Information has come to the committee to the 
effect that you contributed 75,000 shares of the stock of the Sinclair Consolidated 
Co. to Mr. Hays, or to some one representing the National Republican Committee, 
for the purpose of making up the deficit in the account of that committee. Will 
you tell us about that matter? 

Mr. Sincxarr. On advice of counsel I decline to answer, on the sarfe ground. 

Senator WausH of Montana. The committee is still desirous, Mr. Sinclair, of 
cqaminine the books of the Hyvas Corp. Are you prepared to produce those 

OOKS! 

Mr. Stncuarr. On advice of counsel I decline to bring the books before this 
committee, upon the same ground. 

Senator WatsH of Montana. Then, Mr. Chairman, I offer to prove by the 
witness, if he would answer, that, among other things 

Senator SPENcER (interposing). Do I understand, Senator Walsh, that what 
you propose to put into the record is what you think the witness would testify 
if he did not claim exemption? 

Senator Watsu of Montana. Yes, sir. I propose to prove certain facts by 
this witness. 

(c) Counsel permitted to inter pose 


Mr. Lirtr.eton. If I have any rights at all here—I am counsel for the witness- 
I certainly object to your putting into this record what you imagine the witness 
would have answered when he has claimed his rights here under the law. 
Senator WausH of Montana. All right, Mr. Littleton. 


(d) Member protests 


Mr. Lirrieton. I protest most earnestly against it as an outrage. 
Senator Wausu of Montana. I protest, Mr. Chairman, against any suc! 
remarks from counsel as an abuse of his privilege. Counsel yesterday, here by 
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the courtesy of this committee, said that certain things that this committee 
propose to do were monstrous, and now we are told this morning that what I 
offered to do, with the privilege of the committee, is an outrage. That is an 
abuse of the privilege of counsel, and I desire the chairman to admonish counsel 
to that effect. 

(e) Chairman rebukes counsel 


The Cuatrman. It is the opinion of the chairman that counsel went beyond his 
rights, both yesterday, and today, in his statements. 

Senator WautsH of Montana. Now, Mr. Chairman, inasmuch as the witness, 
through his counsel, has objected and protested against the proposal which 
I make to set out what I expect to prove by the witness, I do not press my purpose 
to state the facts to the committee. That is all, Mr. Chairman. 

The CuarRMAN. Any further questions? 

Senator Dit. I wanted to ask Mr. Sinclair whether he was willing to answer 
any questions about the services that Mr. Archie Roosevelt performed for his 
organization in reference to testimony given here sincé he was last before us. 

Mr. Sincuarr. I decline to answer, by advice of counsel, on the same ground. 

Senator Apams. Mr. Sinclair, I believe in an earlier hearing you testified, in 
answer to a question, that you have in no way, and none of your companies had 
in any way, given or loaned anything to Secretary Fall. Is that correct? 


round. Mr. Sincuair. I decline to answer, on advice of counsel, on the same ground. 

yhn C. The Cuartrman. Are there any further questions on the part of any member 

under of the committee? Senator Adams, have you any further questions? 

overed (No response.) ; . 

about The CHarrMAN. Mr. Sinclair, you are excused. 

round. (f) Declaration of contempt unnecessary 

oe Note should be taken of the obvious care with which these questions 
were framed and the fact that several Senators participated. There 

round. was no declaration of contempt although the chairman might bave 

tp specifically warned the witness had he deemed such warning useful 

00.000 under the circumstances or necessary. At the close, the witness was 

mitted simply notified, “Mr. Sinclair, you are excused.” 

t that 

: (g) Committee deliberates action and reports 

round. 

os A preliminary report of this proceeding was given to the Senate * on 

ioe March 22, 1924. Two days later Senator Ladd, the Chairman of the 

Will committee submitted for the committee a further report which con- 

tained not only the earlier material but also an enumeration of the 

aa ei committee’s authority—thus the report contained a statement of the 

iio. authority of the committee and a bill of particulars.” The decision 
to report the incident quite naturally was arrived at after full delibera- 

e this tion under the rules of the committee which decided questions of 

en quorum and procedure as well as who should make the report. There- 

; upon Senator Walsh made the following motion before the Senate: 

what I now move that the President of the Senate be by the Senate directed to 

testify certify to the district attorney for the District of Columbia the facts as reported 
in the report by the Committee on Public Lands and Surveys. 

ts by The Presipinc Orricer. The question is upon agreeing to the motion of the 


Senator from Montana.” 

(h) Senate takes action 
ness—— . . ‘ 
ll During the debate a suggestion was made and accepted by Senator 
Walsh that he modify the motion to read that “the Senate adopt the 
report of the committee’ and direct the: Presiding Officer,” etc., to 


® P, 4722. 

9 P, 4785. 

0 P. 4788. 
such 
re by 
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certify the report to the district attorney.” The modified motion 
was agreed to by roll-call vote (p. 4791). The report of the committee 
was certified accordingly; an indictment was returned by the grand 
jury against Sinclair, and he was convicted. An appeal was carried 
to the United States Supreme Court.*? There the Court reviewed the 
entire record. Interesting to note is the fact that the first count in 
the indictment was based on the refusal of Sinclair to answer the first 
question asked by Senator Walsh.* Thus the Sinclair case furnishes 
excellent guidance in precedent to a chairman who is mindful of the 
fact that his primary function is directed at fact finding for legislative 
purposes rather than at potential criminal prosecutions. If the latter 
were the primary function, then of necessity complete procedural 
rules and safeguards would be necessary. 

On the House side the present committee having the most extensive 
experience in citing recusant witnesses appears to have evolved a 
somewhat uniform procedure and form in presenting each case to the 
House of Representatives. A study of House Reports 1128 to 1137 
of the Eightieth Congress indicates that the Committee on Un- 
American Activities has stated with care its authority and the incident 
which it reports. 

8. Reversible procedural error 

Once criminal prosecution in the courts is under way, there arises a 
question of how far the court will go behind the resolution directing 
the certification of the case to the district attorney. The authoriza- 
tion of the committee will naturally be carefully examined; however, 
it is doubtful if the court will go behind the resolution to examine the 
minutes and the rules of the committee. Supporting the assumption 
that it will not do so is the refusal of the Supreme Court to do this 


with regard to acts of Congress properly certified, approved, and 
deposited in the State Department in order to search for possible 
procedural deficiencies in the journals of the Senate or the House. 
(See U. S. v. Ballin (1892), 144 U.S. 1, 4 and Field v. Clark (1892), 
143 U. S. 649, 669-670, and 673.) 


p. 4790. 
32 279 U. S. 263. 
U. i 


31 See 


33 279 U. 8. 288 
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APPENDIXES 


APPENDIX 1 


Tue Case or Revuspen M. WHITNEY 


3 HINDS’ PRECEDENTS * * * 


On January 17, 1837, the House agreed to this resolution (sec. 1667): 


Resolved, That so much of the President’s message as relates to the ‘‘conduct 
of the various Executive Departments, the ability and integrity with which they 
have been conducted, the vigilant and faithful discharge of the public business in 
all of them, and the causes of complaint, from any quarter, at the manner in 
which they have fulfilled the objects of their creation,’’ be referred to a select 
committee, to consist of nine members, with power to send for persons and papers, 
and with instructions to inquire into the condition of the various Executive 
Departments, the ability and integrity with which they have been conducted, 
into the manner in which the public business has been discharged in all of them, 
and into all causes of complaint from any quarter at the manner in which said 
departments, or their bureaus or offices, or any of their officers or agents of every 
description whatever, directly or indirectly connected with them, in any manner, 
officially or unofficially, in duties pertaining to the public interest, have fulfilled’ 
or failed to accomptish the objects of their creation, or have violated their duties 
or have injured and impaired the public service and interest; and that said com- 
mittee, in its inquiries, may refer to such periods of time as to them may seem 
expedient and proper. 

* * * . * * * 


On February 9, Mr. Wise [the chairman] made a report, in pur- 
suance of the following proceeding of the select committee, which he 
handed in at the Clerk’s table: 


Reuben M. Whitney, who has been summoned as a witness before this com- 
mittee, having, by letter, informed the committee of his peremptory refusal to 
attend, it becomes the duty of the committee to make the House acquainted 
with the fact: Therefore, 

Resolved, That the chairman be directed to report the letter of Reuben M. 
Whitney to the House, that such order may be taken as the dignity and character 
of the House requires. 

* * ok * ok * * 

Finally, the House [on February 10], by a vote of 99 yeas to 86 
nays, agreed to the following: 

Resolved, That whereas the select committee of this House, acting by authority 
of the House under a resolution of the 17th of January last, has reported that 
Reuben M. Whitney has peremptorily refused to give evidence in obedience to a 
summons duly issued by said committee, and has addressed to the committee 
the letter reported by said committee to the House: Therefore 

Resolved, That the Speaker of this House issue his warrant, directed to the 
Sergeant at Arms, to take into custody the person of Reuben M. Whitney, that 
he may be brought to the bar of the House to answer for an alleged contempt of 
this House; and that he be allowed counsel on that occasion should he desire it. 


On February 11 the Speaker announced to the House that the 
Sergeant at Arms had made return of the service of the warrant against 
Reuben M. Whitney, and that the said Whitney was in custody. 

This announcement was made during proceedings on another 
matter, at the conclusion of which Mr. John Calhoon, of Kentucky, 
offered this resolution, which was agreed to: 


Resolved, That Reuben M. Whitney, now in custody of the Sergeant at Arms, 
be brought to the bar of this House to answer for an alleged contempt of the 
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House in peremptorily refusing to appear and give evidence as a witness, on a 
summons duly issued by a select committee acting by the authority of this House, 
under a resolution of the 17th of January last, and in the matter of a letter, 
expressing said refusal, addressed by the said Reuben M. Whitney to the com- 
mittee, and by the committee referred to the House; and that he be forthwith 
furnished with a copy of the report of said committee, and of the letter aforesaid. 


On the succeeding day the Speaker announced to the House that 
Reuben M. Whitney was in the custody of the Sergeant at Arms, 
without the bar, awaiting the further order of the House in the 
premises; and that he had been furnished by the Clerk with the 
copies of papers, as directed by the order of the 11th instant. 

Whereupon, on motion of Mr. John M. Patton, of Virginia, it was 


Ordered, That Reuben M. Whitney be brought to the bar of the House. 


Reuben M. Whitney was then brought to the bar of the House by 
the Sergeant at Arms, when the Speaker addressed him, as follows: 


Reuben M. Whitney: You have been brought before this House, by its order, 
to answer the charge of an alleged contempt of this House, in having peremptorily 
refused to give evidence in obedience to a summons duly issued by a committee 
of this House; which committee had, by an order of the House, power to send for 
persons and papers. 

Before you are called upon to answer, in any manner, to the subject matter of 
this charge, it is my duty, as the presiding officer of this House, to inform you 
that, by an order of the House, you will be allowed counsel should you desire it. 
If you have any request to make in relation to this subject your request will now 
be received and considered by the House. If, however, you are now ready to 
proceed in the investigation of the charge, you will state it; and the House will 
take order accordingly. 


To which the said Reuben M. Whitney answered as follows: 


The undersigned answers that his refusal to attend the committee, upon the 
summons of its chairman, was not intended, or believed by him, to be disrespectful 
to the honorable the House of Representatives; nor does he now believe that he 
thereby committed a contempt of the House. 

His reasons for refusing to attend the committee are truly stated in his letter 
to that committee. 

He did not consider himself bound to obey a summons issued by the Chairman 
of the committee. 

He had attended, in obedience to such a summons, before another committee, 
voluntarily and without objection to the validity of the process; and would have 
attended in the same way before the present committee but for the belief that he 
might thereby be exposed to insult and violence. 

He denies, therefore, that he has committed a contempt of the House; because 

First. The process upon him was illegal, and he was not bound to obey it; and 

Secondly. Because he could not attend without exposing himself thereby to 
outrage and violence. 

If the House shall decide in favor of the authority of the process, and that the 
respondent is bound to obey it, then he respectfully asks, in such case, that, in 
consideration of the peculiar circumstances in which he is placed, as known to 
the House, the committee may be instructed to receive testimony upon inter- 
rogatories to be answered, on oath, before a magistrate, as has been done in other 
instances in relation to other witnesses; or that the committee be instructed to 
prohibit the use or introduction of secret and deadly weapons in the committee 
room during the examination of the witnesses. 

And, in case he shall think it necessary, he prays to be heard by counsel, and 
to be allowed to offer testimony on the matter herein submitted. 


R. M. Wuitney. 


The House was proceeding to consider the method of procedure 
when Mr. John M. Patton, of Virginia, made the point of order that 
the respondent ought to retire during the deliberations. 

The Speaker said that such had been the uniform course in former 
cases, and, believing it to be the sense of the House. he would direct 
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the Sergeant at Arms to take Reuben M. Whitney from the bar, 
which was done. 

Propositions were then made for the appointment of a committee 
of privileges to report a mode of procedure and also that the respondent 
be discharged. Finally, under the operation of the previous question, 
the House agreed to the following resolution proposed by Mr. Samuel 
J. Gholson, of Mississippi: 

Resolved, That Reuben M. Whitney be now permitted to examine witnesses 
before this House in relation to his alleged contempt, and that a committee of 
five be appointed to examine such witnesses on the part of this House; that the 
questions put shall be reduced-to writing before the same are proposed to the 
witness, and the answers shall also be reduced to writing. Every question put 
by a Member, not of the committee, shall be reduced to writing by such Member, 
and be propounded to the witness by the Speaker, if not objected to; but if any 
question shall be objected to, or any testimony offered shall be objected to by 
any Member, the Member so objecting, and the accused or his counsel, shall be 
heard thereon; after which the question shall be decided without further debate. 
If parol evidence is offered, the witness shall be sworn by the Speaker and be 
examined at the bar, unless they are Members of the House, in which case they 
may be examined in their places. 


The following committee was then appointed: Messrs. Gholson, 
of Mississippi; Levi Lincoln, of Massachusetts; Francis Thomas, of 
Maryland; Benjamin Hardin, of Kentucky; and George W. Ownes, 
of Georgia. 

Reuben M. Whitney was then again placed at the bar, and the 
resolution adopted by the House was read to him; and, being asked 
by the Speaker if he was ready to proceed in the trial of the case, he 
answered: 

I am not ready to proceed at this time, and ask to be indulged until Wednesday 
next to make preparation. I herewith hand in a list of names of sundry persons, 


and respectfully request that they be summoned to attend as witnesses in the 
trial of the case. 


This list, which appears in the Journal, contains the names of four 
Members of the House and two citizens. 
It was then 


Ordered, That further proceedings in this trial be postponed until Wednesday 
next; and that Reuben M. Whitney be furnished with a copy of the resolution 
adopted by the House this day. 


It was also 


Ordered, That subpenas issue for the witnesses named by Reuben M. Whitney 
with directions to attend on Wednesday, the 15th day of February instant. 

On February 15, 1837, the Sergeant at Arms was directed to place 
Reuben M. Whitney at the bar of the House; whereupon Reuben M. 
Whitney was placed at the bar of the House, accompanied by Walter 
Jones and Francis S. Key, as his counsel. 

The Speaker addressed him as follows: 

Reuben M. Whitney: You stand charged before this House with an alleged 
contempt of the House, in having peremptorily refused to give evidence in obedi- 
ence to a summons duly issued by a committee of this House, which committee 
had, by an order of the House, power to send for persons and papers. 

You will say whether you are now ready to proceed to trial, in the mode pre- 
scribed by the order of the House, before you are put upon your trial; if you have, 
it will now be received and considered by the House. 

To which the said Reuben M. Whitney answered as follows: 
‘T am ready to proceed to trial.’’ 
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A motion was then made by Mr. George N. Briggs, of Massachusetts, 
in the words following: 

Whereas, by the Eleventh rule of this House, all acts, addresses, and joint 
resolutions shall be signed by the Speaker; and all writs, warrants, and subpenas, 
— by order of the House, shall bé under his hand and seal, attested by the 

lerk; 

And whereas the subpena by virtue of which Reuben M. Whitney, now in the 
custody of the Sergeant at Arms of the House, by order of the House, for an 
alleged contempt, for refusing to appear and give testimony before one of the 
select committees of the House, was not under the hand and seal of the Speaker, 
attested by the Clerk, but signed by the chairman of the said select committee: 
Therefore 

Resolved, That the refusal of Reuben M. Whitney to appear before said com- 
mittee was not a contempt of this House; 

“ Resolved, That said Whitney be forthwith discharged frone the custody of this 
ouse. 


In the course of debate on this resolution Mr. Abijah Mann, Jr., 
of New York, said that this question had been raised in several other 
cases, notably in the committee sent to Philadelphia to investigate 
the affairs of the Bank of the United States. In the latter case the 
committee were called upon to issue the highest process in its power; 
and the question was then raised and mooted, with a former Speaker 
or with the present, he was not certain which, whether the process 
issued by that committee, under the powers given them to send for 
persons and papers, should be signed by the Speaker of the House 
and attested by the Clerk. The committee decided, and in that 
decision, if he was not mistaken, the incumbent of the chair coincided, 
that the summons the committee were authorized to issue, by the 
power to send for persons and papers, need only be signed by the 
chairman of that committee. When the House issued an order or 
warrant in a particular case, under this rule, the Speaker must issue 
the summons under his hand and seal, and it must be attested by the 
Clerk; but when the power was granted to a committee to send for 
persons and papers in a particular case, a summons signed by the 
chairman of the committee was sufficient. " 

The motion of Mr. Briggs was ordered to lie on the table by a vote 
of 157 yeas to 33 nays. 

Ordered, That further proceedings in the case of R. M. Whitney be postponed 
until 12 o’clock tomorrow; and that the Clerk of the House furnish to the three 
other witnesses, Members of this House, who are sworn, copies of all the questions 
that have been propounded to the witness just examined, that they may be pre- 
pared to answer them in writing tomorrow. 

The examination of witnesses was continued until February 20, 
the record of questions and answers appearing in the Journal. From 
the examination it appeared that there had been personal difficulty 
between the respondent and Messrs. Peyton and Wise, of the investi- 
gating committee, and that there had occurred in the committee room 
a difference which had seemed likely at one time to result in the use of 
weapons. The idea that the witness had been deterred by fear from 
responding to the subpena of the committee was broached. Finally 
Mr. Amos Lane, of Indiana, offered this resolution: 

Resolved, That it is inexpedient to prosecute further the inquiry into the alleged 


contempt of R. M. Whitney against the authority of this House; and that the 
said Whitney be now discharged from custody. 


This resolution was agreed to—yeas 99, nays 72. 
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And the said Reuben M. Whitney was discharged accordingly 
(see. 1668). 

A contumacious witness need not be given a second opportunity by a 
committee before the House orders his arrest (sec. 1671). 


APPENDIX 2 


Tue Case or Tuoappevus Hyatt 


On December 14, 1859, the Senate, after debate, agreed unani- 
mously to a resolution providing that a committee be appointed to 
inquire into the facts attending the late invasion and seizure of the 
armory and arsenal at Harpers Ferry by a band of armed men and 
report whether the same was attended by armed resistance to the 
authorities and public force of the United States, and the murder of 
any citizens of Virginia, or any troops sent there to protect public 
property; whether such invasion was made under color of any organ- 
ization intended to subvert the government of any of the States of the 
Union; the character and extent of such organization; whether any 
citizens of the United States not present were implicated therein or 
accessory thereto by contributions of money, arms, ammunition, or 
otherwise; the character and extent of the military equipments in the 
hands or under the control of said armed band; where, how, and when 
the same were obtained and transported to the place invaded; also, 
to report what legislation, if any, is necessary by the Government for 
the future preservation of the peace of the country and the safety of 
public property—the committee to have power to send for persons 
and papers. 

The committee was appointed, consisting of Senators James M. 
Mason, of Virginia; Jefferson Davis, of Mississippi; Jacob Collamer, 
of Vermont; Graham N. Fitch, of Indiana; and James R. Doolittle, 
of Wisconsin. 

On February 21, 1860, Mr. Mason, from the committee, reported 
the following preamble and resolution: 

Whereas Thaddeus Hyatt, of the city of New York, was, on the 24th day of 
January, A. D. 1860, duly summoned to appear before the select committee of 
the Senate, appointed ‘‘to inquire into the facts attending the late invasion and 
seizure of the armory and arsenal of the United States at Harpers Ferry, in 
Virginia, by a band of armed men,” and has failed and refused to appear before 
said committee, pursuant to said summons: Therefore, 

Resolved, That the President of the Senate issue his warrant, directed to the 
Sergeant at Arms, commanding him to take into his custody the body of the said 


Thaddeus Hyatt, wherever to be found, and to have the same forthwith before the 
bar of the Senate to answer as for a contempt of the authority of the Senate. 


After debate, the resolution was agreed to—yeas 43, nays 12. 

On March 6 the Sergeant at Arms appeared at the bar of the Senate 
having Mr. Hyatt in custody, and Mr. Mason submitted the following 
preamble and resolution, which were agreed to—yeas 49, nays 6. 

Resolved, That Thaddeus Hyatt, of the city of New York, now in custody of the 
Sergeant at Arms, on an attachment for contempt in refusing obedience to the 
summons requiring him to appear and testify before a committee of the Senate, 
be now arraigned at the bar of the Senate, and that the President. of the Senate 
propound to him the following interrogatories: 
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First. What excuse have you for not appearing before the select committee of 
the Senate, in pursuance of the summons served on you on the 24th day of Janu- 
ary 1860? 

Second. Are you now ready to appear before the said committee and answer 
such proper questions as shall be ow to you by said committee? 

And that the said Thaddeus Hyatt be required to answer said questions in 
writing and under oath. 


On March 9 the witness presented a sworn statement questioning 
the authority of the committee and declining to answer the questions. 
As part of this statement he presented the argument of his counsel, 
Messrs. S. E. Sewall and John A. Andrew, who thus summarized the 
objections to the Senate’s jurisdiction: 


The inquisition delegated to the committee, being an inquiry as to who com- 
mitted crimes, was ajudicial one, and a usurpation of the functions of the Judiciary. 

The object of the inquisition being unconstitutional, the Senate could have no 
power to compel the attendance of witnesses before the committee. 

The investigations being made with a view to legislation cannot give the Senate 
authority to make a judicial inquisition as to the authors of specific crimes, if it 
would not otherwise have possessed such authority. 

Even had the inquisition been constitutional, still, being for legislative purposes, 
the Senate could not coerce the attendance of witnesses. 

All the powers of the Senate are derived from the Constitution, and not gained 
by long prescription, like those of the Houses of Parliament in Great Britain. 

The power of committing witnesses for contempt in cases of this kind is not 
given direetly by the Constitution, or by necessary implication, because legislation 
ean be effected by it without any such power. 

This is not a case in which the Senate has judicial or quasi-judicial power; in 
which case authority to compel the attendance of witnesses as a necessary incident 
of the power need not be disputed. 

Since the statute of 1857 has made the refusal of a witness to appear before a 

ommittee an indictable offense, the Senate cannot try any such witness for a 
contempt, hecause that would be to try him for a crime without a jury, in violation 
of the Constitution. We deny, then, the power of the Senate committee to act 
as inquisitors in regard to crimes. We deny their right to drag our client from his 
home in New York to testify before them. 

If the Senate can thus usurp some of the functions of the judiciary, what other 
functions of the judiciary or the executive may they not assume? The liberties 
of the people are gone, if the Senate by its own power can create a secret inquisi- 
torial tribunal and compel any witnesses they please to appear before it. 

The power of punishment for contempt is always arbitrary and dangerous, 
whether exercised by courts or legislative bodies. The constitutions and the 
legislation of the United States and of the several States have been constantly 
aiming to limit and define it. It is dangerous, because the party injured becomes 
the judge in his own case both of law and fact. It involves, therefore, a violation 
of one of the first principles of justice and is only to be sustained by the extremest 
necessity. We believe that the House and Senate have seldom been called to 
act in a case of alleged contempt in which the power has not been seriously ques- 
tioned, and in which, from a just sense of its arbitrary character, they have not 
aimed to make the punishment light rather than severe. In the cases, for instance, 
of John Anderson and General Houston, the reprimands of the Speaker of the 
House appear small punishments compared with the gravity of the charges 
against them. 


On March 12 Hyatt was brought to the bar, and Mr. Mason pro- 
posed the following preamble and resolution, which, after long debate, 
were agreed to—yeas 44, nays 10: 


Whereas Thaddeus Hyatt, appearing at the bar of the Senate, in custody of 
the Sergeant-at-Arms, pursuant to the resolution of the Senate of the 6th of 
March instant, was required by order of the Senate then made, to answer the 
following questions, under oath and in writing: “‘l. What excuse have you for 
not appearing before the select committee of the Senate, in pursuance of the 
summons served on you on the 24th day of January 1860? 2. Are you ready to 
appear before said committee and answer such proper questions as shall be put 
to you by said committee?” time to answer the same being given until the 9th 
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of March following; and whereas on the said last-named day the said Thaddeus 
Hyatt, again appearing in. like custody at the bar of the Senate, presented a 
paper, accompanied by an affidavit, which he stated was his answer to the said 
questions; and it appearing, upon examination thereof, that the said Thaddeus 
Hyatt was assigned no sufficient excuse in answer to the question first aforesaid, 
and in answer to the said second question, has not declared himself ready to appear 
and answer before said committee of the Senate, as set forth in said question, 
and has not purged himself of the contempt with which he stands charged: There- 
fore, 

Be it resolved, That the said Thaddeus Hyatt be committed by the Sergeant- 
at-Arms to the common jail of the District of Columbia, to be kept in close 
custody until he shall signify his willingness to answer the questions propounded 
to him by the Senate; and for the commitment and detention of said Thaddeus 
Hyatt, this resolution shall be a sufficient warrant. 

Resolved, That whenever the officer having the said Thaddeus Hyatt in custody 
shall be informed by said Hyatt that he is ready and willing to answer the ques- 
tions aforesaid, it shall be che duty of such officer to deliver the said Thaddeus 
Hyatt over to the Sergeant-at-Arms of the Senate, whose duty it shall be again 
to bring him before the bar of the Senate, when so directed by the Senate. 


In the course of the debate preceding the adoption of this preamble 
and resolution, Mr. Charles Sumner, of Massachusetts, argued that 
the Senate had no right to compel testimony required for legislative 
purposes only. On June 15, when the Senate ordered the discharge 
of Hyatt from confinement, Mr. Sumner spoke again on this subject, 
thus summarizing his argument: 


We must not forget a fundamental difference between the powers of the House 
of Representatives and the powers of the Senate. It is from the former that the 
Senator from Virginia has drawn his precedents, and here is his mistake. 

To the House of Representatives are given inquisitorial powers expressly by 
the Constitution, while no such powers are given to the Senate. This is expressed 
in the words, ‘‘the House of Representatives shall have the sole power of impeach- 
ment.”’? Here, then, obviously, is something delegated to the House and not 
delegated to the Senate, namely, those inquiries which are in their nature pre- 
liminary to an impeachment—which may or may not end in impeachment; and 
since, by the Constitution, every ‘‘civil officer’ of the General Government may 
be impeached, the inquisitorial powers of the House may be directed against 
every ‘‘civil officer,” from the President down to the lowest on the list. 

This is an extensive power, but it is confined solely to the House. Strictly 
speaking, the Senate has no general inquisitorial powers. It has judicial powers 
in three cases under the Constitution: 

1. To try impeachments. 

2. To judge the elections, returns, and qualifications of its members. 

3. To punish its members for disorderly behavior, and, with the concurrence 
of two-thirds, expel a member. 

In the execution of these powers, the Senate has the attributes of a court; and, 
according to established precedents, it may summon witnesses and compel their 
testimony, although it may well be doubted if a law be not necessary, even to the 
execution of this power. 

Besides these three cases, expressly named in the Constitution, there are two 
others, where it has already undertaken to exercise judicial powers, not by virtue 
of express words, but in self-defense: 

1. With regard to the conduct of its servants, as of its printer. 

2. When its privileges have been violated, as in the case of William Duane, 
by a libel, or in the case of Nugent, by stealing and divulging a treaty 
while still under the seal of secrecy. 

It will be observed that these two classes of cases are not sustained by the 
text of the Constitution; but if sustained at all, it must be by that principle of 
universal jurisprudence, and also of natural law, which gives to everybody, 
whether natural or artificial, the right to protect its own existence; in other 
words, the great right of self-defense. And I submit that no principle less solid 
could sustain this exercise of power. It is not enough to say that such a power 
would be convenient, highly convenient, or important. It must be absolutely 
essential to the self-preservation of the body; and even then, in the absence of 
any law, it may be open to the gravest doubts. (See Hinds’, sec. 1722.) 
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APPENDIX 3 
KILBOURN v. THOMPSON 
108 U. 8. 168 


Briefly, the facts of the Kilbourn case are: 

On January 24, 1876, the House authorized a special committee 
to inquire into the affairs of the defunct Jay Cooke & Co. and especially 
into its activities in a “real-estate pool.”’ The preamble stated that 
because of improvident deposits in the company by the Secretary of 
the Navy and because of certain settlements the United States and 
other creditors were placed at a serious disadvantage which the 
courts were powerless “to afford adequate redress.” 

On March 14, 1876, the Select Committee on the Real Estate Poo! 
and Jay. Cooke Indebtedness served a subpena on Hallet Kilbourn 
requiring his appearance, certain specified papers and documents, 
“and all other documents, letters * * * books * * * or 
maps, that can afford any information or evidence * * *”’ 

Kilbourn appeared but refused to produce books and papers or to 
answer certain questions, on the ground that they involved private 
matters rather than the public interest. He was thereafter cited for 
contempt and upon arraignment before the bar of the House argued 
that his offense, if any, was punishable only under Revised Statutes 
102. In the meantime he was indicted on five counts under the 
statute. Custody of the prisoner was refused the United States 
marshal for the District of Columbia. On April 15 the Sergeant at 
Arms was authorized to make a return of a writ of habeas corpus 
issued by the Supreme Court of the District of Columbia in person 
with Kilbourn. On April 19 the court ordered the marshal to take 
custody of the prisoner. On May 2 the House declined an offer of 
Kilbourn to appear before the committee and testify and furnish such 
information as his books might contain. 

Kilbourn later brought an action for false imprisonment against 
John G. Thompson, the Sergeant at Arms, and several Members of 
the House (2 Hinds’, p. 1064). 

The action was sustained as to the unfortunate Sergeant at Arms 
Thompson but not as to the Members. 

Concerning the wording of the preamble, the Supreme Court 
pointedly ty 

How could the House of Representatives know, until it had been fairly tried, 
that the courts were powerless to redress the creditors of Jay Cooke & Co.? The 
matter was still pending in a court, and what right had the Congress of the 
United States to interfere with a suit pending in a court of competent jurisdic- 
tion?. Again, what inadequacy of power existed in the court, or, as the preamble 
assumes, in all courts, to give redress which could lawfully be supplied by an 
investigation by a committee of one House of Congress, or by an act or resolution 
of Congress on the subject? The case being one of judicial nature, for which the 
power of the courts usually afford the only remedy, it may well be supposed that 
those powers were more appropriate and more efficient in aid of such relief than 
the powers which belong to a body whose function is exclusively legislative 
o> | *. i ee 

MARSHALL v,. GORDON 


243 U. S. 521 


Briefly the facts of Marshall v. Gordon are: 
Marshall, while a United States attorney, conducted a grand jury 
investigation which led to the indictment of a Congressman. As a 
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result of the Member’s charges of misfeasance and nonfeasance on the 
part of the attorney, the House, by resolution, directed its Judiciary 
Committee to inquire into and report on Marshall’s liability to im- 
peachment. During the inquiry, Marshall sent to the chairman and 
gave to the press ‘a letter charging in intemperate language that the 
investigation was merely an attempt to frustrate the action of the 
grand jury and therefore had no legislative purpose. The House 
ordered his arrest, and the lower court refused to issue a writ of 
habeas corpus. In reversing the lower court, the Supreme Court based 
its opinion on the limitation enunciated in Anderson v. Dunn that— 

* %* * in answering the question what was the rule by which the’ extent of 
the implied power of legislative assemblies to deal with contempt was controlled, 
it ys _— to be “‘the least possible power adequate to the end proposed” 
(p. 541). 

Accordingly, the power to punish Marshall for contempt was 
inadequate and the attempt was deemed to result from indignation 
on the part of the committee members rather than by reason of any 
obstruction to the legislative process (pp. 545-546). 


APPENDIX 4 
JURNEY v. MACCRACKEN 


294 U. 8. 125 


William P. MacCracken, Jr., a lawyer, was arrested by Sergeant at 
Arms Chester W. Jurney on February 12, 1934, after declining to 
appear before the bar of the Senate in response to a citation of the 


Senate requiring him to show cause why he should not be punished 
for the removal and destruction of certain papers from his files after 
they had been subpenaed by the Special Senate Committee Investi- 
gating Ocean and Air Mail Contracts. After being served with a 
subpena duces tecum, MacCracken had personally given Gilbert 
Givven, a representative of Western Air Express, permission to 
examine the files relating to that company and to remove papers not 
related to air-mail contracts. Another client, L. H. Brittin, of 
Northwest Airways, Inc., also removed papers, with the permission 
of MacCracken’s partner, Mr. Lee, but without MacCracken’s per- 
mission or knowledge. 

The original subpena, which had been served on MacCracken Janu- 
ary 31, 1934, had ordered his appearance and the production of all 
books of accounts and papers relating to air-mail and ocean-mail 
contracts. He appeared on that day, testified that he was a lawyer; 
that he was ready to produce all books and papers which were not 
privileged; that unless he secured waivers from clients as to certain 
papers, he must exercise his own judgment as to which were privileged. 
He gave the committee the names of his clients and he obtained 
waivers from some of them, whereupon he immediately produced the 
papers released. 

On February 2. before the committee had decided the question of 
privilege, MacCracken appeared and related his story of the removal 
and destruction of papers by Givven and Brittin. Upon conclusion 
of this testimony, the committee decided that none of the papers were 
privileged, and all papers then remaining in the files were produced. 
Upon MacCracken’s request, Givven restored what were purported to 
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be all of the papers taken by him. Many of the papers taken by 
Brittin were recovered later from the trash and pieced together by 
post-office inspectors. 

MacCracken was arrested pursuant to a resolution of the Senate 
and immediately petitioned the old Supreme Court of the District of 
Columbia for a writ of habeas corpus. After a hearing the petition 
was dismissed, but that judgment was reversed by the court of 
appeals. The United States Supreme Court issued a writ of cer- 
tiorari because of the importance of the question presented. 

Tn reversing the court of appeals, the Supreme Court held: 

1. Where the offending act was of a nature to obstruct the legisla- 
tive process, the fact that the obstruction has since been removed, or 
that its removal has become impossible, is without significance. Con- 
gress can punish for past acts, subject to judicial review. 

2. The enactment of Revised Statute 102 did not impair the right 
of Congress to punish for contempt. 

3. Whether a recalcitrant witness has purged himself of contempt is 
for Congress to decide and cannot be inquired into by a court by a 
writ of habeas corpus. 


APPENDIX 5 
GERHART EISLER 


House Resolution 104, Eightieth Congress, involved Gerhart Eisler, 
an alleged leader of Moscow-directed Communist activity in the 
United States, who refused to be sworn in as a witness before the House 
Committee on Un-American Activities until he had made a brief 
statement. The chairman informed the witness that he could make 
any statement he desired at the conclusion of his testimony. Eisler 
insisted on making his statement before taking the oath, whereupon 
the chairman ordered him to step aside. 

During the afternoon session the chairman announced that the 
committee unanimously voted, in executive session, to request the 
certification of the proceedings to the Department of Justice for the 
purpose of charging Eisler with contempt of Congress. In accord- 
ance with this ee the following resolution (H. Res. 104) was 
submitted in the House on February 18, 1947: 

Resolved, That the Speaker of the House of Representatives certify the report 
of the Committee on Un-American Activities of the House of Representatives as 
to the willful and deliberate refusal of Gerhart Eisler to be sworn and to testify 
before the said Committee on Un-American Activities, together with all of the 
facts in connection therewith, under seal of the House of Representatives, to the 
United States Attorney for the District of Columbia, to the end that the said 
erhart Eisler may be proceeded against in the manner and form provided by 
aw. 

The report (H. Rept. 43, 80th Cong.) accompanying the resolution 
recited the following essential information: 


REPORT CITING GERHART EISLER 


The Committee on Un-American Activities, as created and authorized by the 
House of Representatives through the enactment of Public Law No. 601, section 
121, subsection Q (2), caused to be issued a subpena to Gerhart Eisler, of 48-46 
Forty-seventh Street, Borough of Queens, New York City, N.Y. The said 
subpena directed Gerhart Eisler to be and appear before the said Committee on 
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Un-American Activities on February 6, 1947, and then and there to testify touch- 
ing matters of inquiry committed to the said committee; the subpena being set 
forth in words and figures as follows: 

“By authority of the House of Representatives of the Congress of the United 
States of America, to the Sergeant at Arms, or his special messenger: You are 
hereby commanded to summon Gerhart Eisler, 48-46 Forty-seventh Street, 
Borough of Queens, New York, N. Y., to be and appear before the Un-American 
Activities Committee of the House of Representatives of the United States, of 
which the Honorable J. Parnell Thomas is chairman, in their chamber in the city 
of Washington, on February 6, 1947, in room 226, Old House Office Building, at 
the hour of 10 a. m., then and there to testify touching matters of inquiry com- 
mitted to said committee; and he is not to depart without leave of said com- 
mittee. Herein fail not, and make return of this summons. 

“Witness my hand and the seal of the House of Representatives of the United 
States, at the city of Washington, this 23rd day of January 1947. 

“J. PARNELL THomas, Chairman. 

“Attest: 

“JoHN ANDREwsS, Clerk.” 


The said subpena was duly served, as appears by the return made thereon by 
Louis J. Russell, investigator of the Committee on Un-American Activities, who 
was duly authorized to serve the said subpena, the return of the service by the 
said Louis J. Russell being endorsed thereon, which is set forth in words and figures 
as follows: 

“Subpoena for Gerhart Eisler, 48-46 Forty-seventh Street, Borough of Queens, 
New York City, N. Y., to appear before the committee on the 6th day of February, 
1947, at 10 a.m. Served the within named on January 24, 1947, at 8:30 a. m., 
at his residence by Louis J. Russell.” 

The said Gerhart Eisler, pursuant to said subpena and in compliance therewith, 
appeared before the said committee to give such testimony as required under 
and by virtue of Public Law No. 601, section 121, subsection Q (2). The said 
Gerhart Eisler, after making his appearance in the chambers of the said committee, 
refused to be sworn by the chairman of the said committee; and as the result of 
the said Gerhart Eisler’s refusal to be sworn as a witness before the committee, 
your committee was prevented from receiving testimony and information concern- 
ing a matter of inquiry committed to said committee in accordance with the terms 
of the subpena served upon the said Gerhart Eisler. The record of the proceedings 
before the committee on Thursday, February 6, 1947, during which the said 
Gerhart Eisler refused to be sworn as a witness and to give testimony is set forth 
as follows: * * * 


Thereafter follows the transcript of the pertinent part of the pro- 
ceedings of the committee and a concluding statement that this 
refusal to be sworn and to testify had deprived the committee of 
necessary information. The resolution was debated (Congressional 
Record (daily), February 18, 1947, pp. 1177-1187) and agreed to 
(p. 1187). 


APPENDIX 6 
PRESIDENT ANDREW JACKSON 


The following account of this episode is related by Eberling in his 
study, Congressional Investigations, 1928 edition. 

The House committee appointed on January 17, 1837, ‘‘to examine 
into the condition of the executive departments, etc.,”’ had a checkered 
career. On January 23, it adopted a series of resolutions calling on 
President Jackson and heads of departments for information of 
various kinds. One of these resolutions was as follows: 

Resolved, That the President of the United States be requested and the Heads 
of the several departments be directed to furnish this committee with a list, or 


lists, of all officers or agents, or deputies, who have been appointed or employed 
and paid since 4th of March 1829, to the first of December last (if any without 
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authority of law) or whose names are not contained in the last printed register of 
public officers commonly called the Blue Book by the President or either of the 
said Heads of Departments respectively ; and without nomination to, or the advice 
and consent of the Senate of the United States showing the names of such officers 
or agents or deputies; the sums paid each, the services rendered and by what 
authority appointed and paid, arid what reasons for such appointments. 

Resolved, That the various executive officers, in replying to the foregoing resolu- 
tion, be requested, at the same time, to furnish a statement of the period at which 
any innovations, not authorized by law (if such exist) had their origin, their 
causes, and the necessity which has required their continuance (24th Cong., 2d 
sess., Debates, vol. xiii, Appendix, pp. 199, 200). 


By order of the committee, the chairman transmitted to the Presi- 
dent of the United States a copy of the above resolutions. The copy 
transmitted in the letter of the chairman was attested by the clerk of 
the committee. On January 27, Mr. Andrew Jackson, Jr., Secretary 
of the President, entered the committee room and delivered to the 
chairman, Mr. Henry A. Wise, of Virginia, a letter addressed to Mr. 
Wise and giving the President’s reasons for not complying with the 
request of the committee. The President pointed out in his letter 
that the resolution adopted by the House authorizing the investi- 
gation cast doubt upon the statement in his annual message, that. the 
executive departments were in excellent condition. He stated further: 


The first proceeding of the investigating committee is to pass a series of resolu” 
tions, which, though amended in their passage, were, as understood, introduced 
by you, calling on the President and the Heads of Departments, not to answer 
to any specific charge, not to explain any alleged abuse, not to give information 
as to any particular transaction, but assuming that they have been guilty of the 
charges alleged, calls upon them to furnish evidence against themselves. After 
the reiterated charges you have made, it was to have been expected that you 
would have been prepared to reduce them to specifications, and that the com- 
mittee would then proceed to investigate the matters alleged. . But, instead of 
this, you resort to generalities even more vague than your original accusations; 
and in open violation of the Constitution, and of that well established and wise 
maxim, that all men are presumed to be innocent until proven guilty; according 
to the established rules of law, you request myself and the Heads of Departments 
to become our own accusers, and to furnish the evidence to convict ourselves; 
and this call Rurvests to be founded on the authority of that body, in which 
alone by the Constitution, the power of impeachment is vested. The Heads of 
Departments may answer such a request as they please, provided they do not 
withdraw their own time and that of the officers under their direction, from the 
public business to the injury thereof * * *. For myself, I shall repel all 
such attempts as an invasion of the principles of justice, as well as of the Con- 
stitution; and I shall esteem it my sacred duty to the people of the United States 
to resist them as I would the establishment of a Spanish inquisition (24th Cong., 
2d sess., Debates, vol. xiii, Appendix, p. 202). 

The President further lectured the chairman of the committee and 
concluded his letter by expressing astonishment that the House 
should make such a call on the Executive when there were six stand- 
ing committees of the House specifically charged with examining the 
details of expenditures in the Departments. (Ibid., p. 202.) 

The attitude of the President greatly enraged the chairman of the 
committee, and on January 30 he offered these resolutions to the 
committee: 

Resolved, That the letter of the President of the United States dated the 26th 
inst. addressed to the Chairman of this committee and handed to him by the 
private secretary of the President in the presence of the committee, is an official 
attack of the President upon the proceedings of the House of Representatives 
and of this committee, and upon the privileges of members of both Houses of 


Congress, and opposes unlawful and unconstitutional resistance to the just 
powers of the House of Representatives and of the committee; 
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Resolved, That the Chairman of the committee be directed to report to the 
House his letter and the resolution of this committee enclosed, addressed to the 
President, and the letter of the President in reply thereto, dated the 26th inst. 
and to submit to the consideration of the House the propriety and necessity of 
adopting measures to defend its proceedings, to protect the privileges of its 
members; and to enforce its just powers and those of its committees; to enable 
this committee to discharge the duties devolved upon it by the resolution of the 
17th inst. adopted by the House of Representatives. 


These resolutions were voted down by a vote of 6 yeas to 3 nays. 
An effort was made to consider and amend them, but it failed. 

It seems that the majority of the committee opposed their chairman 
and in their report stated: 


Neither did the committee discover in the letter of the President any attack 
upon the proceedings of the House or the privileges of its members, for the plain 
reason that neither the House nor its members have any privilege to call upon 
parties accused to criminate themselves. Consequently, they could not sanction 
the resolution offered by the chairman to censure the President for his emphatic 
repulsion of what he construed to mean charges of personal accusation; and calls 
for self-crimination; nor could they consent to put a stop to the public business 
by getting up a debate in the House to enforce any pretended privilege of the 
House or its committees to compel public officers to furnish evidence against 
themselves. The committee were satisfied of the impropriety and inconsistency 
of all the calls upon the President and Heads of ,Departments embraced in the 
resolution offered by the Chairman; but to reject them entirely in the beginning, 
although, in effect, they called upon the accused to furnish evidence against 
themselves, might have subjected the committee to the charge of suppressing 
evidence, or inquiry. They preferred, therefore, to assume the responsibility of 
giving too great latitude to inquiry, rather than to seem to check it in the be- 
ginning (24th Cong., 2d sess., Debates, vol. xiii, Appendix, p. 194). 

The majority of the committee believed, as stated in their report, 

that this investigation could be instituted only for one of two pur- 
poses—impeachment or levislation; they maintained it could not be 
one for legislation, because no defect in the laws has been anywhere 
alleged, except in their execution. Hence, they could only regard this 
investigation in the light of a preliminary inquiry into facts and 
evidence, to show whether a process of impeachment ought not to be 
instituted by the House of Representatives against the Executive 
and heads of departments. Strong proof that this investigation 
could be regarded only in the light of an inquiry preliminary to im- 
peachment, they held, lay in the fact that one of the powers conferred 
on the committee by the resolution of the House was the power to 
send for persons and papers. As they said: 
At best, this is a vague and not well-defined power, incidental and not derived 
from any express provision in the Constitution. In its exercise, therefore, there 
should be some limitation; and it should be carefully used; only in cases where 
the direct legislation of Congress, the protection and enforcement of the privileges 
and rules of either House, or manifest public interest demand it. It is a judicial 
power, which Congress can exercise merely as a power incidental to the power, 
‘“‘to make all laws which shall be necessary and proper.”’ To construe it into an 
unlimited power for a committee of this House to bring before them the persons 
of citizens from any part of the Union, at their own arbitrary will without just 
cause, or to compel the surrender of all papers which a committee might see fit 
to send for, would be to set up an incidental power of the House nowhere expressly 
recognized in the Constitution, which would totally annul one of the express 
provisions of the Constitution, to secure the citizen against these very outrages, 
viz: “The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures.” 

The committee decided they did not have the right to demand all 
the personal and private papers of public officers, in order that the 
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committee could decide whether there were any which ought to go 
into the public files, and concluded their report by stating that— 


so far as had come to their knowledge, from the results of this investigation, the 
condition of the various executive departments is prosperous, and that they have 
been conducted with ability and integrity. 

Mr. Wise, the chairman of the committee, held that this letter of President 
Jackson is an official assumption of authority by the executive over the proceed- 
ings of the House of Representatives, and over the proceedings of one of its com- 
mittees, that it is an official attack upon the privileges of members of both Houses 
of Congress; and that it opposes an unauthorized resistance to the just powers 
of the House and its committee, in direct hostility to inviolable principles neces- 
sary to the administration of a free government (24th Cong., 2d sess., Debates, 
vol. xiii, Appendix, p. 203). 


He believed that this Government was instituted for the common 
benefit, protection, and security of the people; that its form was 
adopted as one most effectually secured against the danger of malad- 
ministration; that all power is vested in and consequently derived 
from the people; that magistrates are their trustees and servants at 
all times and amenable to them. 


That if neither House of Congress could, nor would, inquire into the official con- 
duct and administration of executive officers, the ee who could not inquire 
in their aggregated or conventional capacity, and the States which cannot, from 
their own organization and that of the Federal Government, institute inquiries 
at all efficiently, could never be informed of the official conduct of their federal 
officers; and these officers would, in effect, become irresponsible for their acts, 
except such as they might disclose, being unknown. 


Mr. Wise differentiated between “inquiries” and ‘inquisitions.”’ 
Inquiry into the condition and conduct of public affairs is a right of 
legislators. Inquisition into the conduct and condition of private 
affairs is no right, even of the sovereign.power. Inquisition would 
violate the fourth article of the amendments to the Constitution. 
The resolution of inquiry did not invade the security of these rights, 
as was urged by those in favor of the amendments proposed to it. 
That article reads: © 


The right of the people to be secure in their persons, houses, papers, and effects’ 
against unreasonable searches and seizures, shall not be violated, and no war- 
rants shall issue but upon probable cause, supported by oath or affirmation, and 
particularly describing the place to be searched, and the person or things to be 
seized. 

This right is the right of the people. Are the executive departments and their 
officers the people? They belong to the people; though the history of Govern- 
ment proves too sadly that, without constant vigilance and strict superintendence 
over them by the people or their representatives, the people soon come to belong 
to them. ad these officers the right to be secure from all inquiry? It was 
thought that they were mere trustees and servants, who might be called upon 
at any time to give an account of their stewardship. The inquiry proposed vy 
the resolution was not deemed unreasonable (24th Cong., 2d sess., Debates, vol. 
xiii, Appendix, p. 204). 


The chairman mentioned some of the standing rules of the House, 
such as rule 57, which made it the duty of the Committee on Ways 
and Means to examine into the state of the several executive depart- 
ments. He said: 


If the resolution of the House was inquisitorial, these rules were, and have been, 
from the earliest period of the existence of the House itself, standing inquisitions. 
There was the duty enjoined to examine into the state of the several executive 
departments. There was a search for any and whatever abuses might be found to 
exist and a report of them required. as it ever dreamed that these standing 
rules were inquisitorial? No. They were the institutions of wise and jealous 
patriots, to insure that eternal vigilance which is the price of liberty. 
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He mentioned several previous inquiries to show that general and 
indefinite investigations had been made before. (Ibid., p. 205. E. g., 
Post Office Investigation, June 26, 1834.) 

In concluding his report he claimed to have proved that the ma- 
jority of the committee showed very little disposition to pursue inquiry 
and showed every disposition to sustain the President and the depart- 
ments in their positions and in their course of obstructing fair and full 
investigation. This, he said, was proved by the following procedure 
of the committee: (1) The member of the committee at whose in- 
stance a witness was called was required to state in writing the charges 
the witness was expected to sustain; (2) the committee positively 
determined that it would not, in the absence of definite, specified 
charges of corruption and abuses, inquire into the reasons of the 
executive, or heads of departments, for appointments to, or removals 
from office, in direct contradiction to the House, which rejected the 
amendment requiring specific charges; (3) it decided that when defi- 
nite and specific charges were made of corruption and abuses in 
appointments and removals from office, and in subsidizing the public 
press, it would not inquire into them. The questions which were 
propounded to witnesses also showed that the committee desired to 
shield the executive, according to Mr. Wise. He claimed there was 
neither consistency, nor propriety, nor liberality, nor fairness in pro- 
pounding or rejecting interrogatories. Some questions were proposed 
to witnesses which in substance were rejected as to others. Subjects 
of inquiry of the deepest interest to the public were peremptorily 
excluded from investigation. (For a list of the questions, see ibid, 
pp. 214, 215.) 

But the chairman said: 

Such a procedure was to be expected from the committee from the moment of 
its appointment. Six friends of the executive to three of the opposition were 
placed upon it by the Speaker, who is supposed to owe his election to the influence 
of the President over a House where there is an overwhelming majority in favor 
of the administration; and of these six, several were known, by their speeches on 
the floor, to be utterly opposed to the resolution under which the committee was 
appointed and to the investigation which that resolution ins.ituted. 

This case represents one of the most successful attempts of a Presi- 
dent of the United States to resist a congressional inquiry. Jackson’s 
position in these proceedings was probably strengthened by the fact 
that he had an overwhelming majority in the House and he knew he 
could successfully resist an investigation for that reason, as his own 
party would not take serious issue with him. The fact that the com- 
mittee reported that all was well with the executive departments after 
this feint at an investigation shows the importance of considering 
the political character of the committee personnel in these investiga- 
tions. Investigating committees, packed with members in sympathy 
with the administration, might well become vehicles of vindication 
for the Executive. 


PRESIDENT BucHANAN 


In direct contrast is the account of the Covode investigation during 
the administration of President Buchanan, also related by Eberling. 

While President Buchanan ‘fully and cheerfully” admitted that 
inquiries which are incident to legislative duties were highly proper 
and belong equally to the Senate and the House and that they were 
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necessary in order tqgenable them to discover and to provide the appro- 
priate legislative remedies for any abuse which might be ascertained, 
yet he protested the power given to the Covode committee to inquire— 
not into any specific charge or charges, but whether the President has by money, 
patronage, or other improper means sought to influence not the individual action 


of members of Congress but the action of the entire body itself, or any com- 
mittee thereof. 


Such an accusation, Buchanan said— 


extended to the whole circle of legislation, to interference for or against the 
passage of any law appertaining to the rights of any state or territory. Since the 
time of Star Chambers and general warrants, there has been no such proceeding 
in England. 


He also protested because such an investigation was in violation of 
the rights of the coordinate executive branch of the Government and 
subversive of its constitutional independence. Moreover he claimed 
such an investigation was a flagrant abuse of a private person’s rights 
under the Constitution, for John Covode, who accused the President, 
was also chairman of the committee. 


I am to appear before Mr. Covode either personally or by a substitute, to cross- 
examine the witnesses which he may produce to sustain his own accusations against 
me; and perhaps this poor boon may be denied the President (36th Cong., 
lst sess., Globe, p. 1434) (Eberling, p. 167). 

Shall the Executive alone be deprived of rights which all his fellow citizens 
enjoy? The whole proceeding against him justifies the fears of those wise and 
great men, who, before the Constitution was adopted by the States, apprehended 
that the tendency of the Government was to the aggrandizement of the legislative 
at the expense of the executive and judicial departments. (Ibid., p. 1435. Cf. 
Madison’s statement in Federalist, p. 219.) 


After a short debate on the President’s protest his statement was 
referred to the Judiciary Committee, with leave to report at any time. 
On April 9 following, Mr. John Hickman, from said committee, made 
a report (see Globe, 36 Cong., Ist sess., vol. iii, H. Rept. No. 394), 
accompanied by the following resolution, viz: 

Resolved, That the House dissents from the doctrine of the special message of 
the President of the United States on March 28, 1860; that the extent of power 
contemplated in the adoption of the resolutions of inquiry of March 5, 1860, is 
necessary to the proper discharge of the constitutional duties devolved upon 
Congress; that judicial determinations, the opinions of former Presidents, and 
uniform usage sanctions its use; and that to abandon it would leave the executive 
department of the Government without supervision or responsibility and would 


be likely to lead to a concentration of power in the hands of the President which 
would be dangerous to the rights of a free people. 


The resolution was eventually adopted. On June 25 the President 
sent another protest to the House aaiaibie that the committee had 
acted as though they possessed unlimited power, and without any 
warrant whatever had pursued a course not merely at war with the 
constitutional rights of the Executive but tending to degrade the 
Presidential office itself to such a degree as to render it unworthy of 
the acceptance of any man of honor or principle (36th Cong., Ist 
sess., Globe, p. 3299). The President claimed that the committee had 
proceeded to investigate subjects not warranted in the resolutions; 
that it had taken testimony ex parte; had dragged private corresponc - 
ence to light, which a truly honorable man would never have an even 
distant thought of divulging. Even members of the Cabinet were 
called upon to testify. 
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Should the proceedings of the committee be sanctioned by the House and 
become a precedent for future times, the balance of the Constitution will be 
entirely upset, and there will no longer remain the three coordinate and inde- 

ndent branches of the government, Legislative, Executive, and Judicial. 

hould secret committees be appointed, with unlimited authority to range over 
all the words and actions, and if possible the very thought of the President, with 
a view to discover something in his past life prejudicial to his character from 
parasites and informers, this would be an ordeal which scarcely any mere man 
since the fall could endure. (Ibid., p. 3300.) 


This last protest of the President was referred to a select committee 
which made a report. There is no question that Congress was firmly 
convinced, and in this case the House, that the power of investigating 
the President, even where specific charges were not made, constitu- 
tionally belongs to the legislative department. The argument made 
by the Executive in this case only seemed to arouse the ire of the 
roles the more. It is true that the President had some stanch 
defenders in the House, but the great majority opposed him. This 
is seen in the vote on the first resolution dissenting from the doctrines 
enunciated in his first message to the Senate, viz, 87 to 40 (36th 
Cong., 1st sess., Globe, p. 1434). 


PRESIDENT TYLER 


In 1842 the House passed a resolution requesting certain informa- 
tion of President Tyler, namely, the names of such Members, if any, 
of the Twenty-sixth and Twenty-seventh Congresses as have been 
applicants for office, with the details relating to such applications. 
Tyler refused, on the ground that as the appointing power is vested 
solely in the Executive, the House could have no legitimate concern 


therein. 


Tyler later complied with a similar request of the House in another 
matter but said: 


Nor can it be a sound position that all papers, documents and information of 
every description which may happen by any means to come into the hands of 
the President or the Heads of Departments must necessarily be subject to the 
call of the House of Representatives, merely because they relate to a subject of 
the deliberations of the House, although that subject may be within the sphere 
of legitimate powers * * *. The executive Departments and the citizens of 
this country have their rights and duties as well as the House of Representatives, 
and the maxim that the rights of one person or body are to be exercised as not 
to impair those of others is applicable in its fullest extent to this question. (For 
review of this case see Cong. Record, 69th Cong., Ist sess., Feb. 25, 1926, p. 4548.) 


PRESIDENT PoLK 


President Polk, in 1846, refused the request of the House for infor- 
mation, pointing out the confidential nature of the information 
although admitting that the House could obtain information in a 
formal proceeding for impeachment, when its power would be plenary. 
He said further: 


If the House as the grand inquest of the Nation should at any time have reason 
to believe that there has been malversation in office by an improper use or appli- 
cation of the public money by a public officer, and should think proper to insti- 
tute an inquiry into the matter, all the archives and pages of the executive depart- 
ments, public or private, would be subject to the inspection and control of a com- 
mittee of their body and every facility in the power of the Executive be afforded 
to enable them to prosecute the investigation. (See Record, 69th Cong., Ist 
sess., p. 4548.) (Eberling, p. 146.) 
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SENATE RESOLUTION OF 1886 


In January 1886 the Senate passed the following resolution: 


Resolved, That the Attorney General of the United States be, and he hereby is, 
directed to transmit to the Senate copies of all documents and papers that have 
been filed in the Department of Justice since the Ist day of January, A. D. 1885, 
in relation to the management and conduct of the office of district attorney of the 
United States of the southern district of Alabama. 


The Attorney General replied: 


* %* * it is not considered that the public interest will be promoted by a 
compliance with said resolution and the transmission of papers and documents 
therein mentioned to the Senate in executive session. 


The report submitted by the Senate Committee on the Judiciary 
vigorously asserted in the following language the right of Congress to 
receive, and the obligation of the executive branch to make available, 
the information requested: 


The important question, then, is whether it is within the constitutional com- 
petence of either House of Congress to have access to the official papers and 
documents in the various public offices of the United States created by laws 
enacted by themselves. It may be fully admitted that except in respect of the 
Department of the Treasury, there is no statute which commands the head of 
any department to transmit to either House of Congress on its demand any infor- 
mation whatever concerning the administration of his Department; but the 
committee believes it to be clear that from the very nature of the powers in- 
trusted by the Constitution to the two Houses of Congress it is a necessary inci- 
dent that either House must have at all times the right to know all that officially 
exists or takes place in any of the Departments of the Government (Cong. Rec., 
vol. 17, p. 1585). 

It is believed that there is no instance of civilized governments having bodies 
representative of the people or of states in which the right and the power of those 
representative bodies to obtain in one form or another complete information as to 
every paper and transaction in any of the executive departments thereof does not 
exist even though such papers might relate to what is ordinarily an executive 
function, if that function impinged upon any duty or function of the representative 
bodies. A qualification of this general right may under our Constitution exist 
in the case of calls by the House of Representatives for papers relating to treaties, 
&c., under consideration and not yet disposed of by the President and Senate 
(p. 1585). 
P. * * The practical construction of the Constitution in these respects by 
all branches of the Government for so long a period would seem upon acknow!l- 
edged principles to settle what are the rights and powers of the two Houses of 
Congress in the exercise of their respective duties covering every branch of the 
operations of the Government, and it is submitted with confidence that such 
rights and powers are indispensable to the discharge of their duties and do not 
infringe any right of the Executive, and that it does not belong to either heads 
of Departments or to the President himself to take into consideration any sup- 
posed motives or purposes that either House may have in calling for such papers, 
or whether their possession or knowledge of their contents could be applied by 
either House to useful purposes. 

* * * * . * * 

The Constitution of the United States was adopted in the light of the well- 
known history that even ministers of the English Crown were bound to lay before 
Parliament all papers when demanded on pain of the instant dismissal of such 
ministers on refusal, through the rapid and effectual instrumentality of a vote of 
want of confidence. And the Continental Congress had for more than ten years 
itself governed the country and had control of all papers and records, not by 
reason of anything expressed in the Articles of Confederation but by reason of 
intrinsic nature of free government. The jurisdiction of the two Houses of 
Congress to legislate and the power to advise or withhold advice concerning 
treaties and appointments necessarily involves the jurisdiction to officially 
know every step and action of the officers of the law and all the facts touching 
their conduct in the possession of any Department or even in the possession of the 
President himself. here was no need to express such a power, for it was neces- 
sarily an inherent incident to the exercise of the powers granted (p. 1586). 
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PREFACE 


Congressional Power of Investigation is a revision of a study pre- 
pared at the direction of Senator Wiley in the 80th Congress by the 
Legislative Reference Service for the use of the Committee on the 
Judiciary. The earlier study, published as a committee print, was 
entitled ‘Proceedings Involving Contempt of Congress and Its 
Committees.’”’ The copies of this print were soon exhausted because 
of current public interest. Numerous requests that the study be 
revised and republished by the Service thereafter were received. 
However, the requested work could not be done because of limitations 
placed on appropriations with respect to publishing Service studies. 

Following the adjournment of the Ist session of the 83d Congress 
I reques that the subject be reexamined and the study revis 
for publication as a Senate document. Thereafter similar requests 
je received from Senators Hendrickson, Ferguson, Wiley, and 

enner. 


The revision, as completed, contains the original preface of Senator 
Wiley. 


WituiaAM LANGER, 
Chairman, Committee on the Judiciary, United States Senate. 


Fesruary 9, 1954. 
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ORIGINAL PREFACE BY SENATOR WILEY 


Whenever men have banded together for mutual protection, assist- 
ance, and survival, they have been confronted with a problem whose 
complexities are legion—the problem of regulating their relationships 
one with the other. It involves compromise, respect, understanding, 
protection of individual rights, and the rights of minorities and the 
underprivileged while safeguarding the rights and the well-being of an 
all-encompassing group. The machinery for regulating man’s rela- 
tionship with man we call government. Our Government evolved in 
part from our common heritage with Anglo-Saxon history. 

From the time of the Magna Carta there was a constant widening 
of the schism between the Sovereign and his direct control of the perme. 
As the concerns of the nation became more complex, as the barons 
and their successors became more resistant, the need for the monarch 
to consult the nation became more imperative and imposed vague 
restraints upon the Crown. 

The nature and procedure of this consultation was uncertain, but 
the passing years built up many precedents. Obviously, the Sovereign 
could not consult each person, or for that matter each spokesman of 
the people; the only medium he had was the Parliament, and it was 
destined that this body of humble origin should become the prototype 
of au mow important instruments for governing yet devised by 
mankind. 


The origin of the English Parliament seems traceable to the 
witenagemot of the Saxon Kings which sone began as the King’s 


Council of wise men to perform various legislative-judicial functions 
for the Sovereign. After the Norman conquest it took on the name 
of curia regis and ultimately became known as the Parliament. The 
powers of the Parliament grew through the generations. The powers 
of the King correspondingly diminished. This struggle took centuries 
with an autonomous Parliament finally emerging as the legislative 
branch of the English nation. 

In the early colonial days of our own country the various Colonies 
needed a legislative branch of their own. Although, they were under 
English domination, many autonomous acts were permitted them, and 
they set up their own assemblies patterned after the Parliament of 
their home country. 

It has been cai that the one fundamental dogma of English con- 
stitutional law is absolute sovereignty of the Parliament. The 
Colonies inherited this concept. When the Founding Fathers met to 
establish a government of their own, their compelling considerations 
were the rights of the 13 member Colonies, the establishment of a 
system patterned on their English heritage, and the drawing of a 
Constitution which would protect them from the abuses of the old 
system. 

The Constitution set up as we all know so well the tripartite system 
with checks and balances. To the legislative branch, which received 
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the most consideration, went the law-making power (among others) 
held by the duly constituted and elected members. 

History has shown us that the best law is the one which is based 
upon the most widespread human knowledge and proper ascertain- 
ment of the facts. A rule made by one man is not nearly so good as 
the one a man would make after consultation with those who are 
intimately acquainted with the situation the rule is designed to cover. 

However, large bodies of men experience difficulty in taking direct 
action or agreeing to take action, and a corollary of this is that large 
bodies of men would waste time considering in toto each item. 
Congress, of course, reconciles the need for consultation with the time 
limitation by following the committee system. 

The power of Congress to investigate facts is well settled by our 
history and precedents. The Constitution makes the legislative 
grant to Congress and implied in the grant is the power to do those 
things necessary to bring the grant into being. One means which 
Con has taken to carry out the power is the committee process. 

The general lack of understanding of the status, duties, and powers 
of the congressional committees is a matter for concern in an age when 
the efficient functioning of legislative bodies is the principal bulwark 
of free men against totalitarian ideologies. As chairman of the Senate 
Committee on the Judiciary I felt it was desirable to make a study of 
proceedings involving contempt of Congress and its committees. The 
committee accordingly has authorized the publication of this study. 

It was my thought that a work such as this would serve as a source 
of information on the investigative function of Congress. The 
emphasis naturally is upon the substantive part of the study for it is 
essentially a memorandum involving the rights of individuals when 
called upon to serve the public by testifying to facts peculiar to their 
knowledge. An attempt has been made to clarify the procedural 
aspects of committee proceedings. 

he aspect of committee proceedings which is most widely discussed 
is the typical case where the witness desires to refrain from giving 
answers which would tend to render him infamous and abhorrent 
in the eyes of his fellow men. It is the clashing of two public policies: 
(1) the protection of the dignity of the individual; and (2) the public 
policy of protecting the right of the whole people to have the legis- 
lative information which the one possesses though the disclosure 
may unfortunately be defamatory to the witness. 

I believe this situation will be understood better after studying the 
text. It is an earnest hope that this memorandum will be of some 
service to committee members and to the public. 


ALEXANDER WILEY, 
Chairman, United States Senate Committee on the Judiciary. 


JANUARY 6, 1948. 
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CONGRESSIONAL POWER OF INVESTIGATION 


This is a revision of a study prepared in the 80th Congress by the 
Legislative Reference Service, at the direction of Senator Wiley, for 
the use of the Committee on the Judiciary. The earlier study, 
published as a committee print, was entitled “Proceedings Involving 
Contempt of Congress and Its Committees.” Like the earlier work, 
this revision examines and discusses the investigatory powers of the 
Congress giving particular attention to the problems faced by the 
legislative branch. ‘To other persons are left the expositions of the 
subject as viewed by the executive and judicial branches, except 
insofar as reference to such views will serve as a guide to Congress. 

In referring to certain instances, and in selecting certain illustra- 
tions there has been no intention to criticize or reflect discredit on 
actions or individuals. The instances and materials have been 
selected because they may serve as guides or suggest variations in 
methods of handling problems. In some cases they are used merely 
to indicate possible attitudes on the part of the judiciary. 

This revision follows the earlier outline except that the sections 
dealing with punishment at the bar of the Senate or the House are 
placed at the end. Proceedings at the bar have not been used in 
recent years although they remain a potent weapon to use in obtaining 
definitive adjudications if the need arises and either House wills the 


test. There has been no a of these sections. 


Much of the newer material incorporated has been taken from 
memoranda prepared by this Service. Many problems selected for 
presentation or examination were ee by questions raised 
earlier by Members of Congress or members of the professional staffs. 
It is hoped that this selected material will be useful to the Members 
and to committees confronted in the future with situations which 
may be new to them. ; 

The power of Congress and its committees to obtain information 
deemed necessary to the legislative process and the assertion and 
exercise of this power has been of extreme interest throughout the 
history of the national lawmaking body. That Congress considered 
this power to be implied in the general grant of legislative power is 
shown by the act of May 3, 1798 (1 Stat. 554, Chap. XXXVI), which 
reads: 

Section 1. Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the President of the Senate, 
the Speaker of the House of Representatives, a chairman of a committee of the 
whole, or a chairman of a select committee of either house, shall be empowered to 
administer oaths or affirmations to witnesses, in any case under their examination. 

Section 2. And be it further enacted, That if any person shall wilfully, absolutely 
and falsely swear or affirm, touching any matter or thing material to the point in 
question, whereto he or she shall be thus examined, every person so offending, and 
being thereof duly convicted, shall be subjected, to the pains, penalties and 
disabilities, which by law are prescribed for the punishment of the crime of wilful 
and corrupt perjury. 
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Since that date there has evolved a considerable body of law and 
precedent which serves as a guide to the Congress and its committees 
in requiring the production of information and the attendance of 
witnesses and in dealing with recusancy and contumacy. In recent 
years the practice has been to leave the punishment of recalcitrant 
witnesses up to the courts under Revised Statutes 102. 


I. ConGRESSIONAL Power oF INVESTIGATION GENERALLY 


At the outset it is deemed advisable to list the following 20 guiding 
principles. Only basic authorities are cited. Particular attention is 
invited to Revised Statutes 102 (U. S. C. 2:192, infra), which applies 
to “every person’’ who fails to appear as a witness or produce the 
papers requested. 


1. The Constitution grants the legislative authority to Congress 


Any authority of a congressional committee essential to the legis- 
lative process must be found in the powers granted to Congress in 
article I, section 1, and in section 5, clause 2, of the Constitution. 


Section 1. All legislative Powers herein granted shall be vested in a Congress 
of the United States which shall consist of a Senate and House of Representatives. 

Section 5. * * * Each House may determine the Rules of its Proceedings, 
punish its members for disorderly Behaviour, and, with the Concurrence of two 
thirds, expel a Member. 


2. The constitutional grants do not spell out express powers of Congress 
to compel disclosures by means of contempt proceedings 


It is certainly true that there is no power given by the constitution to either 
house, to punish for contempts except when committed by their own members. 
Nor does the judicial or criminal power given to the United States, in any part, 
expressly extend to the infliction of punishment for contempt of either house, or 
any one coordinate branch of the government. Shall we, therefore, decide that 
no such power exists? 

It is true that such a power, if it exists, must be derived from implication, and 
the genius and spirit of our institutions are hostile to the exercise of implied powers. 
Had the faculties of man been competent to the framing of a system of govern- 
ment which would have left nothing to implication, it cannot be doubted that 
the effort would have been made by the framers of the constitution. But what 
is the fact? There is not in the whole of that admirable instrument a grant of 
powers which does not draw after it others, not expressed, but vital to their 
exercise; not substantive and independent, indeed, but auxiliary and subordi- 
nate * * * (Anderson v. Dunn (1821) 6 Wheat. 204, 224). 

* * * Whenever constitutional limits ons the investigative power of Congress 
have to be drawn by this Court, it ought only to be done after Congress has 
demonstrated its full awareness of what is at stake by unequivocally authorizing 
an inquiry of dubious limits. Experience admonishes us to tread warily in this 
domain. The loose language of Kilbourn v. Thompson, 103 U.S. 168, the weighty 
criticism to which it has been subjected, see e. g., Fairman, Mr. Justice Miller 
and the Supreme Court, 332-334; Landis, Constitutional Limitations on the 
Congressional Power of Investigation, 40 Harv. L. Rev. 153, the inroads that 
have been made upon that case by later cases, McGrain v. Daugherty, 273 U. 5S. 
135, 170-171, and Sinclair v. United States, 279 U. 8. 263, strongly counsel absten- 
tion _ adjudication unless no choice is left (U. S. v. Rumely (1953) 345 U. S. 
41, 46). 

3. Power to compel pertinent disclosures is implied in the grant of all 
legislative power to Congress 

* * * there is no provision expressly investing either house with power to 
make investigations and exact testimony to the end that it may exercise its 
legislative function advisedly and effectively. So the question arises whether 
this power is so far incidental to the legislative function as to be implied. 

In actual legislative practice power to secure needed information by such 
means has long been treated as an attribute of the power to legislate. It was so 
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regarded in the British Parliament and in the Colonial legislatures before the 
American Revolution; and a like view has prevailed and been carried into effect 
in both houses of Con and in most of the state legislatures (McGrain v. 
Daugherty (1927) 273 U. 8. 135, 161). 


4. A legislative purpose will be presumed in authorizing a congressional 
envestigation 

We cannot assume on this record that the action of the Senate was without a 
legitimate object, and so encroach upon the province of that body. Indeed, we 
think it affirmatively appears that the Senate was acting within its right, and it 
was certainly not necessary that the resolutions should declare in advance what 
the Senate meditated doing when the investigation was concluded (In re Chapman 
(1897) 166 U. S. 661, 670). 

The _ legitimate object the Senate could have in ordering the investigation 
was to aid it in legislating; and we think the subject matter was such that the 
pee should be indulged that this was the real object. An express avowal 
of the object would have been better; but in view of the particular subject matter 
was not indispensable * * * (McGrain v. Daugherty (1927) 273 U. 8S. 135, 178). 

* * * “We are bound to presume that the action of the legislative body was 
with a legitimate object if it is capable of being so construed, and we have no 
Pg © aa) that the contrary was intended.” (Quoting People v. Keeler, 


Accordingly, the courts will not attempt to determine in advance 
whether invalid or unconstitutional legislation may emanate from the 
investigation (U. S. v. Dennis (1947) 72 F. Supp. 417, Barsky v. U.S. 
(1948) 167 F. 2d 241). 


5. A congressional inquiry may be as broad as the legislative purpose 
requires 


A legislative inquiry may be as broad, as searching, and as exhaustive as is 
necessary to make effective the constitutional powers of Congress * * *. A 
judicial inquiry relates to a case, and the evidence to be admissible must be 
measured by the narrow limits of the pleadings. A legislative inquiry anticipates 
all possible cases which may arise thereunder, and the evidence admissible must 
be responsive to the scope of the inquiry, which generally is very broad. Many 
a witness in a judicial inquiry has, no doubt, been embarrassed and irritated by 
questions which to him seemed incompetent, irrelevant, immaterial, and im- 
pertinent. But that is not a matter for a witness finally to decide. Because a 
witness could not understand the purpose of cross-examination, he would not be 
justified in leaving a courtroom. The orderly processes of judicial determination 
do not permit the exercise of such discretion by a witness. The orderly processes 
of legislative inquiry require that the committee shall determine such questions 
for itself. Within the realm of legislative discretion, the exercise of good taste 
and good judgment in the examination of witnesses must be entrusted to those 
who have been vested with authority to conduct such investigations. * * * 
(Townsend v. U. §. (1938) 95 F. 2d 352, 361. See also Marshall v. U. S. (1949) 
176 F. 2d 473, 474, cert. den. 339 U. S. 933). 


6. Appeals by persons investigated to courts for aid should be timely and 
necessary 


Once information is in the possession of a committee, courts are 
reluctant to interfere with its use. 


And so we think the law is settled that if appellant were before the Senate 
Committee as a witness and were questioned as to matters unrelated to the 
legislative business in hand, as his bill alleges is true of the messages in question, 
he would be entitled to refuse to answer; and if, for his supposed contumacy, he 
were imprisoned, he could secure his release on habeas corpus. And so, also, if a 
Senate Committee were to attempt to force a telegraph company to produce tele- 
grams not pertinent to the matters the committee was created to investigate, the 
company could be restrained at the instance of the sender of the telegrams, for as 
the Supreme Court said in McGrain v. Daugherty * * * the decisions in 
Kilburn v. Thompson * * * and Marshall v. Gordon * * *, int, in 
such circumstances, to admissible measures of relief. We are, therefore, of opinion 
that the court below was right in assuming jurisdiction as to the commission, and 
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if the bill had been filed while the trespass was in process it would have been the 
duty of the lower court by order on the commission or the telegraph companies 
or the agents of the committee to enjoin the acts ere of. But the main 
question we have to decide is in a different aspect. Here, as appears both from 
the bill and by admission of parties, the committee has obtained copies of the tele - 
grams and they are now physically in its possession; and this means neither more 
nor less than that they are in the hands of the Senate, for the committee is a part 
of the Senate * * * created, as we have seen, by the Senate for the purpose 
of investigating the subject of lobbying, in aid of proposed legislation. The 
prayer of the bill is that the committee be restrained from heeping the messages 
or making any use of them or disclosing their contents. In her words, that if 
we find that the method adopted to obtain the telegrams was an invasion of 
appellant’s legal rights, we should say to the committee and to the Senate that 
the contents could not be disclosed or used in the exercise by the Senate of its 
legitimate functions. We know of no case in which it has been held that a court 
of equity has authority to do any of these things. On the contrary, the universal 
rule, so far as we know it, is that the legislative discretion in discharge of its con- 
stitutional functions, whether rightfully or wrongfully exercised, is not a subject 
for judicial interference (Hearst v. Black (1936) 87 F. 2d 68, 71). 


7. Congress should enforce its own process 


* * * ‘It has been customary for the Senate—and the House as well—to 
rely on its own power to compel attendance of witnesses and production of evi- 
dence in investigations made be it or through its committees. By means of its 
own process or that of its committee, the Senate is empowered to obtain evidence 
relating to the matters committed to it by the Constitution. McGrain v. 
Daugherty * * *. And Congress has passed laws calculated to facilitate such 
investigations. (Reed v. County Commissioners (1928) 277 U. S. 376, 388. See 
also the statement of Mr. McCormack, Cong. Rec. 94:5710.) 


Congress has the power to prescribe the duties of the citizens of 
the United States, ore the duty to return from abroad to give 
testimony (Blackmer v. U.S. (1932) 284 U. S. 421). 


8. Pertinency of the evidence is not determined by its probative value 


Appellant earnestly maintains that the question was not shown to be pertinent 
to any inquiry the committee was authorized to make. The United States sug- 
gests that the pecan ave of regularity is sufficient without proof. But, without 
determining whether that presumption is applicable to such a matter, it is enough 
to say that the stronger presumption of innocence attended the accused at the 
trial. It was therefore incumbent upon the United States to plead and show that 
the question pertained to some matter under investigation * * * 

The question of pertinency under sec. 102 [U. 8. C. 2: 192] was rightly decided 
by the court as one of law. It did not depend upon the probative value of evi- 
dence. That question may be likened to those concerning relevancy at the trial 
of issues in court, and it is not essentially different from the question as to materi- 
ality of false testimony charged as perjury in prosecutions for that crime. Upon 
reasons so well known that their repetition is unnecessary, it is uniformly held that 
relevancy is a question of law. (Sinclair v. U. S. (1929) 279 U. S. 263, 296-297, 
298.) [See also Morford v. U. S. (1949) 176 F. 2d 54.] 


9. The ‘‘Do-you-know-a-certain-person” question, without more, is of 
doubtful pertinency 

* * * Committees may and do obtain vague information and receive hearsay 
evidence from which they form well-grounded suspicions that evils exist at which 
legislation should be aimed. That is to say, committee’s conclusions that correc- 
tive legislation should be enacted need not be reached on the basis of relevant 
and pertinent evidence only. The precision of court procedure is not required. 
It may often be proper, justifiable, and ultimately helpful in the accomplishment of 
its investigative purposes for a Congressional committee to address to witnesses 
questions which it cannot demonstrate to be pertinent. But in branding a refusal 
to answer as a misdemeanor, Congress was careful to provide that the ques- 
tion must be “pertinent to the question under inquiry.” It follows that, when a 
witness refuses to answer a question and the government undertakes to convict 
him of a criminal offense for not answering, then pertinency must be established. 
Presumption or possibility of pertinency wi'l not suffice (Bowers v. U. S. (1953) 
202 F. 2d 447, 448). 
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10. Witnesses may be punished for mistakes of law in refusing to answer 


* * * A witness may exercise his privilege of refusing to answer questions 
[before a committee] and submit to a court the correctness of his judgment in 
so doing, but in the event he is mistaken as to the law it is no defense, for he is 
bound rightly to construe the statute * * * Beyond this, he must conform to 
the procedure of the committee and respond to its questions * * * He cannot 
be heard to plead justification and, hence, lack of willfulness in defiantly leaving 
a hearing because he does not like the questions propounded to him—remedy by 
objection and refusal to answer both being open to him (Townsend v. U. S. (1938) 
95 F. 2d 352, 361). 

There is no merit in copes contention that he is entitled to a new trial 
because the court excluded evidence that in refusing to answer [the committee] 
he acted in good faith on the advice of competent counsel. The gist of the of- 
fense is refusal to answer pertinent questions. No moral turpitude is involved. 
Intentional violation is sufficient to constitute guilt. There was no misappre- 
hension as to what was called for. The refusal to answer was deliberate. he 
facts sought were pertinent as a matter of law, and section 102 made it appellant’s 
duty to answer. He was bound rightly to construe the statute (Sinclair v. U. S. 
(1929) 279 U. S. 263, 299). 


11. Contumacy may be punished either by Congress or as a misdemeanor 
under United States Code 2: 192 (Rev. Stat. 102) 


Every person who having been summoned as a witness by the authority of 
either House of Congress to give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint committee established by a joint 
or concurrent resolution of the two Houses of Congress, or any committee of 
either House of Congress, willfully makes default, or who, having appeared, re- 
fuses to answer any question pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine of not more than $1,000 
nor less than $100 and imprisonment in a common jail for not less than one month 
nor more than twelve months. 


This statute cannot be qualified by permitting a witness to set con- 
ditions before he will testify (Hisler v. U. S. (1948) 170 F. 2d 273). 


‘“Wilful”’ does not involve, necessarily, a criminal intent (Barsky v. 
U. S. (1948) 167 F. 2d 241). It means no more than that a person 
charged with the duty of testifying knows what he is doing and not 
that he must suppose he was breaking the law (Fields v. U. S. (1947) 
164 F. 2d 97). 

The authority to punish under this section rests with ee 


and its committees and not with its employees. See Ez parte Fran 
(1940) 32 F. Supp. 915. 


Counsel contend * * * that the law delegates to the District of Columbia 
Criminal Court the exclusive jurisdiction and power to punish as contempt the 
acts denounced, and thus deprives the Houses of Congress of their constitutional 
functions in the particular class of cases. * * * 

The refusal to answer pertinent questions in a matter of inquiry within the 
jurisdiction of the Senate, of course, constitutes a contempt of that body, and by 
the statute this is also made an offence against the United States. 

* * * We grant that Congress could not divest itself, or either of its Houses, 
of the essential and inherent power to punish for contempt, in cases to which the 
power of either House properly extended; but, because Congress, by the act of 
1857, sought to aid each of the Houses in the discharge of its constitutional 
functions, it does not follow that any delegation of the power in each to punish 
for contempt was involved; and the statute is not open to objection on that 
account (In re Chapman (1897) 166 U. S. 661, 671, 672). 


Where proceedings of the Senate require secrecy, judgment for 
contempt may be pronounced in secret session. 


It was also contended in argument that although the Senate might hold secret 
sessions, they could not in secret session punish a man for a contempt. The 
court, however, cannot perceive any reason why the Senate should not have the 
same power of punishing contempts in secret as in open session * * * (Ex parte 
Nugent (1848) 18 Fed. Cas. 483). 


feld 
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12. Whether or not the witness has purged himself of contempt is for the 
House of Congress having jursidiction to decide 


* * * MacCracken contends that he is not er mp for contempt, because 
the obstruction, if any, which he caused to le tive processes, had been entirely 
removed and its evil effects undone before the contempt proceedings were insti- 
tuted. He points to the allegations in the petition for habeas corpus that he 
had surrendered all papers in his possession; that he was ready and willing to 
give any additional testimony which the Committee might require; that he had 
secured the return of the papers taken from the files by Givven, with his per- 
mission, and that he was in no way responsible for the removal and destruction 
of the papers by Brittin. This contention goes to the question of guilt, not to 
that of the jurisdiction of the Senate. The contempt with which acCracken 
is charged is ‘‘the destruction and removal of certain papers.”” Whether he is 
guilty, and whether he has so far purged himself of contempt that he does not 
now deserve punishment, are the questions which the Senate proposes to try. 
The respondent to the petition did not, by demurring, transfer to the court the 
decision of those questions. The sole function of the writ of habeas corpus is to 
have the court decide whether the Senate has jurisdiction to make the deter- 
mination which it proposes. (Compare Barry v. U.S. ex rel. Cunningham tigi 
279 U. 8. 597; Henry v. Henkel (1914) 235 U. S. 219; Matter of Gregory (1911) 
219 U. 8. 210 (Jurney v. MacCracken (1935) 294 U. 8. 125, 152).) 


18. Members of a committee may plead immunity to prosecution for 
false arrest of a witness 


The House of Representatives is not an ordinary tribunal. The defendants 
set up the protection of the Constitution, under which they do business as part 
of the Congress of the United States. That Constitution declares that the 
senators and representatives “shall in all cases, except treason, felony, and 
breach of the peace, be privileged from arrest during their attendance at the 
session of their respective Houses, and in fons to and 44: pery bape the same; 
and for any speech or debate in either House they shall not questioned in 
any other place” (Kilbourn v. Thompson (1881) 103 U. 8. 168, 201). 

* * * the plea set up by those of the defendants who were members of the 
House is a good defence, and the judgment of the court overruling the demurrer 
to it and giving judgment for those defendants will be affirmed. As to Thompson 
— sergeant at arms], the judgment will be reversed and the case remanded 
or further proceedings (Jbid., p. 168). 


14. The plea of privilege may be denied to witnesses 

No witness is | edie oo to refuse to testify to any fact, or to produce any paper, 
respecting which he shall be examined by either House of ta or by any 
joint committee established by a joint or concurrent resolution of the two Houses 
of Congress, or by any committee of either House, upon the ground that his 
testimony to such fact or his production of such ~—_ may tend to disgrace him 
or otherwise render him infamous (R. 8. 103, U. 8. C. 2:193). 

We think the resolution and proceedings give no warrant for thinking the 
Senate was attempting or intending to try the Attorney General at its bar or 
before its committee for any crime or wrongdoing. Nor do we think it a valid 
objection to the investigation that it might porn disclose crime or wrongdoing 
on his part (McGrain v. Daugherty (1927) 273 U. 8. 135, 179-180). [See sec. III 
of this memorandum.} 


15. Forcing officers of the! executive department to divulge information 
may be a question of expediency rather than one of authority 

A certain amount of discretion in making disclosures will ordinarily be exercised 
by an executive officer [Hinds’ Precedents of the House of Representatives * * * 
1907, vol. ITI, sec. 1738h “The mischief of the House calling for documents might 
easily be a very great one * * *”’ (sec. 1700). 

Congress has gone far at times in asserting its authority to investi- 
gate activities in the executive department; for examples, the resolution 
to investigate, in 1792, the failure of the expedition under Major 
General St. Clair (Hinds’, sec. 1725) and the creation of a joint com- 
mittee on the conduct of the war in 1861 (Hinds’, sec. 1728). 
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On the other hand, President Jackson resisted with vigor an attempt 
of a committee of the House to secure his assistance in an investigation 
of his administration. (Hinds’, sec. 1737. See generally Hinds’, 
vol. 6, secs. 404-437.) President Truman probably resisted even more 
vigorously though he had extensive legislative experience in conducting 
investigations. 


16. The authority of the President to pardon persons punished by either 
House for contempt has not been determined 

This is an interesting question for which there is no settled law. 
Certainly the right of Congress to obtain information for a legislative 
purpose should not be permitted to be defeated by the Presidential 
pardoning power. The pardoning power is limited to relief from un- 
due harshness or evident mistake. Many people have urged that 
criminal contempts should not be held within the pardoning power 
because it would tend to destroy the independence of the judiciary. 
Undoubtedly the courts would differentiate between the pardoning of 
the contempt of a committee when prosecuted under the statutes and 
the pardoning of a contempt when prosecuted before the bar of the 
House or Senate as an enforcement in their own right. An example 
of a pardon of the statutory offense was that granted to Mr. Townsend 
by the President following the affirmation of his conviction. (See 

ownsend v. U. S., supra.) However, to be considered is the exercise 
by the President of his power to pardon a criminal contempt of court. 
On this point it has been said by the Supreme Court: 

* * * (Cjriminal eee of a federal court have been pardoned for eighty- 
five years. In that time the power has been exercised twenty-seven times. 
1830, Attorney General Berrien, in an opinion on a state of fact which did not 
involve the pardon of a contempt, expressed merely in passing the view that the 


pardoning power did not include aes or contempts, using Rawle’s gen- 
eral words from his work on the Constitution. Examination shows that the 


author’s exception of contempts had reference only to ie of a House of 


Con . In 1841, Attorney General Gilpin approved the pardon of a contempt 
on the ground that the principles of the common law embraced such a case and 
this Court had held that we should follow them as to pardons (3 Op. A. G. 622). 
Attorney General Nelson in 1844 (4 Op. A. G. 317), Attorney General Mason in 
1845 (4 Op. A. G. 458), and Attorney General Miller in 1890 (19 Op. A. G. 476) 
rendered similar opinions. Similar views were expressed, though the opinions 
were not reported, by Attorney General Knox in 1901 and by Attorney General 
Daugherty in 1923. Such long practice under the pardoning power and acquies- 
cence in it strongly sustains the construction it is based on (p. 118). 

* * * it is urged that criminal contempts should not be held within the 
pardoning power because it will tend to destroy the independence of the judi- 
ciary * (p. 119). 

* * * Complete independence and separation between the three branches, how- 
ever, are not attained, or intended * * * (p. 119). 

Executive clemency exists to afford relief from undue harshness or evident 
mistake * * * (p. 120). 


(Ez parte Grossman (1925) 267 U. S. 87, 118, 119, 120). 


17. The life of a House committee expires with a Congress, but that of a 
Senate committee depends upon its authorization 


* * * It is said in Jefferson’s Manual: “Neither House can continue any 
portion of itself in any parliamentary function beyond the end of the session with- 
out the consent of the other two branches. When done, it is by a bill constituting 
them commissioners for the particular purpose.” But the context shows that 
the reference is to the two houses of Parliament when adjourned by prorogation 
or dissolution by the King. The rule may be the same with the House of Repre- 
sentatives whose members are all elected for the period of a single Congress; but 
it cannot well be the same with the Senate, which is a continuing body whose 





672 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


members are elected for a term of six years and so divided into classes that the 
seats of one-third only become vacant at the end of each Congress, two-thirds 
always continuing into the next Congress, save as vacancies may occur through 
death or resignation. 

Mr. Hinds in his collection of precedents says: ‘“‘The Senate, as a continuing 
body, may continue its committees through the recess following the expiration 
of a Congress”: and, after quoting the above statement from Jefferson’s Manual, 
he says: ‘The Senate, however, being a continuing body, gives authority to its 
committees during the recess after the expiration of a Congress.’’ So far as we 
are advised, the select committee having this investigation in charge has neither 
made a final report nor been discharged, nor has it been continued by an affirma- 
tive order. Apparently its activities have been suspended pending the decision 
of this case. ut, be this as it may, it is certain that the committee may be 
continued or revived now by motion to that effect, and, if continued or revived, 
— ia all its original powers * * * (McGrain v. Daugherty (1927) 273 U. S. 

5 ; 

The continuity of the Senate was morro at the beginning of 
the 83d Congress. The issue was resolved in favor of the precedent. 
On this point see Senate Rules and the Senate as a Continuing Body 


(1953), S. Doc. 4, 83d Congress. 


18. Investigatory ponmens are granted to the standing committees of the 
Senate by the Legislative Reorganization Act of 1946 

Sec. 134. (a) Each standing committee of the Senate, including any sub- 
committee of any such committee, is authorized to hold such hearings, to sit and 
act at such times and places during the sessions, recesses, and adjourned periods 
of the Senate, to require by subpena or otherwise the attendance of such witnesses 
and the production of such correspondence, books, papers, and documents, to 
take such testimony and to make such expenditures (not in excess of $10,000 for 
each committee during any Congress) as it deems advisable. Each such com. 
mittee may make investigations into any matter within its jurisdiction, may 
report such hearings as may be had by it, and may employ stenographic assistance 
at a cost not exceeding 25 cents per hundred words. The expenses of the com- 


mittee shall be a from the contingent fund of the Senate upon vouchers ap- 


proved by the chairman. 


On the House side, the Legislative Reorganization Act of 1946 
(60 Stat. 812) granted general investigatory powers only to the Com- 
mittee on Un-American Activities. Therefore, authority of other 
committees must be sought in specific resolutions passed by the 
House for that purpose. 


19. Perjury, under the criminal statute, can be committed only before a 
uly constituted committee or subcommittee 


We are measuring a conviction of a crime fof perjury] by the statute which 
defined it [D. C. C. 22-2501] * * *. An element of the crime charged in the 
instant indictment is the presence of a competent tribunal. * * * The House 
insists that to be such a tribunal a committee must consist of a quorum, and 
* * * to convict, the jury had to be satisfied bevond a reasonable doubt that 
there were ‘‘actually and pea present” a majority of the committee (Chris- 
toffel v. U. S. (1949) 338 U. 8. 84, 89). 


20. A witness is not required to enter into a guessing game 


Committees of Congress must conduct examinations in such a manner that it 
is clear to the witness that the committee recognizes him as being in default, 
and anything short of a clear-cut default on the part of the witness will not sustain 
a conviction for contempt of Congress. The transcript of defendant Kamp’s 
testimony fails to disclose such a clear-cut default. The witness is not required 
to enter into a guessing game when called upon to appear before a commitice. 
The burden is upon the presiaing member to make clear the directions of the 
committee, to consider any Soasonnbes explanations given by the witness, and then 
to rule on the witness’ response (U. S. v. Kamp (1952) 102 F. Supp. 757, 759). 
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Il. Investigations INvoLviInG Matters ALREADY BEFORE THE 
Courts 


Two Supreme Court cases, Kilbourn v. Thompson (1880) (103 
U. S. 168) and Marshall v. Gordon (1917) (243 U. S. 521), furnish 
some indication of the attitude of the judicial branch where an investi- 
gation by a committee of Congress cuts across or involves matters 
pending before the courts. (See also Delaney v. U. S. (1952) 199 F. 
2d 107.) 

The power of congressional committees to invade the judicial field 
is an undecided question. The courts will not permit a committee to 
sit in judgment over people or issues when the identical case or 
controversy Is pending before a court of competent jurisdiction. The 
rule has been laid down that the implied power of legislative assemblies 
to deal with contempt is the least possible power adequate to the end 
proposed. The courts seem disposed to apply this rule when a 
congressional inquiry becomes enmeshed with the judicial machinery. 

The question is open as to what the congressional power is after 
the legal processes have been exhausted. There seems to be no 
reason or precedent against investigations involving matters which 
have been finally decided by the courts. It is the interference with 
the court systems while operating that is abhorrent to our theory of 
jurisprudence. 

To be considered in addition to investigatory powers are con- 
stitutional principles and indications of the attitude of the judicial 
branch. Based largely on these latter considerations, the probable 
rules are that (1) a congressional committee cannot subpena and 
thereby force a grand jury foreman to make disclosures respecting the 
proceedings of a grand jury, and (2) if in response to such a subpena he 
does make disclosures, he could be subject to disciplinary action by the 
court. That does not mean that he will be disciplined. 

The Constitution of the United States unavoidably deals in general 
language (Martin v. Hunter (1816) 1 Wheat. 304, 326). The fifth 
amendment spells out none of the details concerning the powers of a 
grand jury which was an established institution with established pre- 
rogatives when reference to it was first specifically incorporated in the 
Constitution upon the adoption of the first 10 amendments in 1791. 
Its origin is difficult to trace to an exact source. (See Edwards, 
The grand jury * * * (1906), part 1.) But, this and other historical 
legal institutions have assisted in preserving the spirit of personal 
liberty and individual right through progressive growth and wise 
adaptation to new circumstances. See Hurtado v. California (1884) 
(110 U. S. 516). As will be noted later, grand jury proceedings are 
protected by a veil of secrecy which may be lifted only in the sound 
discretion of the court. See U. S. v. American Medical Ass’n et al. 
(1939) (26 F. Supp. 429, 430), Application of Texas Co. (1939) (27 F. 
Supp. 847, 850-851). The secrecy of grand jury proceedings is 
specifically protected by rule 6 (e) of the Federal Rules of Criminal 
Procedure which reads: 

(e) SECRECY OF PROCEEDINGS AND DISCLOSURE. Disclosure of matters occur- 
ring before the grand jury other than its deliberations and the vote of any juror 
may be made to the attorneys for the government for use in the performance of 
their duties. Otherwise a juror, attorney, interpreter or stenographer may dis- 


close matters occurring before the grand jury only when so directed by the court 
preliminarily to or in connection with a judicial proceeding or when permitted by 
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the court at the request of the defendant upon a showing that grounds may exist 
for a motion to dismiss the indictment because of matters occurring before the 

and jury. No obligation of secrecy may be imposed upon any person except 
in accordance with this rule. The court may direct that an indictment shall be 
kept secret until the defendant is in custody or has given bail, and in that event 
the clerk shall seal the indictment and no person shall disclose the finding of the 
indictment except when necessary for the issuance and execution of a warrant or 
summons. 

This rule has a statutory foundation. It was promulgated by the 
United States Supreme Court under the authority of an act of Congress 
(act of June 29, 1940, 54 Stat. 688). It may be said to have contin- 
ued the traditional practice of secrecy on the part of members of the 
grand jury except when the Court permits a disclosure. See the notes 
to this rule, and U. S. v. Socony-Vacuum Oil Co. (1940) (310 U. S. 
150, 233-234), Schmidt v. U. S. (1940) (115 F. 2d 394), and other 
cases. However, see also Atwell v. U. S. (1908) (162 F. 97). 

Secrecy extends to the vote in any given case, to the evidence 
delivered by witnesses and to the communications of the grand 
jurors to each other. The disclosure of these facts, unless under the 
sanction of the court, would render the imprudent person making 
them liable to punishment. See for examples Goodman v. U.S. (1939) 
(108 F. 2d 516, 519), and State v. Pennington (1859) (40 Tenn. 299). 
As stated in U. S. v. Alper (1946) (156 F. 2d 222, 226): 

* * * Rule 6 (e) of the New Federal Rules of Criminal P:ocedure also recog- 
nizes, at least by implication, that the court has power “in connection with a 
criminal proceeding’”’ to compel disclosure of matters occurring before the grand 
jury. Whether the power should be exercised lies, like other matters pertaining 
to the conduct of a trial, within the court’s discretion, * * * 

See also U.S. v. Byoir (1945) (58 F. Supp. 273, 274-275) and American 
Jurist Grand Jury (sec. 47 et seq.). 

We are unable to resolve the constitutional issue of secrecy, which 
is also protected by court rule based on statutory law, in favor of the 
power of the committee to compel disclosure by a grand jury foreman 
im response to a subpena. As indicated above, the foreman should 
appear and then claim his privilege, but if he voluntarily makes dis- 
closures without permission of the court he may be subject to summary 
action by the court in which instance Congress probably could afford 
no redress whatever. 

Appendix 3 contains a brief digest of the issues and decisions in the 
two controlling Supreme Court cases of Kilbourn v. Thompson and 
Marshall v. Gordon. 


Ill. Privinece AGainst INCRIMINATION 


The fifth amendment to the Constitution states that “no witness 
shall be compelled in any criminal case to be a witness against him- 
self.”” The Supreme Court has given this provision a broad construc- 
tion holding that it is not limited to criminal prosecutions. It applies 
in instances where the Government of the United States is attempting 
to obtain incriminatory information from a witness against his will. 
See Counselman v. Hitchcock (1892) (142 U.S. 547, 562). 

Note should be taken of the fact that the fifth amendment does not 
say that a person shall not be asked an incriminatory question. It 
says he shall not be compelled to answer. In fact, the privilege is 
personal (Hale v. Henkel (1906) 201 U. S. 43) and may be waived, 
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that is, a person may answer if he so wishes (U. S. v. Monia (1943) 
317 U.S. 424). But, if he does not wish to answer, he must claim his 
constitutional right to refuse. To do so requires no technical state- 
ment on his part but merely understandable language indicating that 
he knows his right and wishes to claim it. However, he cannot make 
a partial waiver of his constitutional right. If he waives this privilege, 
he must make a full disclosure (Brown v. Walker (1896) 161 U.S. 591, 
597 and Rogers v. U. S. (1951) 340 U. S. 367). With respect to 
immunity afforded by statute, U. S. v. Monia, supra, indicates that 
unless the statute requires an affirmative claim of the privilege, it 
automatically attaches. 
The immunity statute applicable to congressional investigations is 
United States Code 18:3486. The infirmity of this law has been 
ointed out by Mr. Chief Justice Vinson in U.S. v. Bryan (1950) 339 
t. S. 323, as follows: 


Third. Respondent also contended at the trial that the court erred in permitting 
the Government to read to the jury the testimony she had _— before the House 
Committee when called upon to produce the records. She relies upon R. 8. 
§ 859, now codified in § 3486 of Title 18 U. S. C., which provides that “No testi- 
mony given by a witness before * * * any committee of either House, * * * shall 
be used as evidence in any criminal proceeding against him in any court, except 
in a prosecution for perjury committed in giving such testimony. * * *” Ad- 
mittedly her testimony relative to production of the books comes within the literal 
language of the statute; but the trial court thought that to apply the statute to 
Pp ent’s testimony would subvert the congressional purpose in its passage. 

e agree. 

is ooal not set out the history of the statute in detail. It should be noted, 
however, that its function was to provide an immunity in subsequent criminal 
proceedings to witnesses before congressional committees, in return for which it 
was thought that witnesses could be compelled to give self-incriminating testimony. 
That purpose was effectively nullified in 1892 by this Court’s decision in Counsel- 
man v. Hitchcock, 142 U. 8. 547, holding that R. 8S. § 860, a statute identical in all 
material respects with R. S. § 859, was not a sufficient substitute for the constitu- 
tional privilege of refusing to answer self-incriminating questions. Under that 
decision, a witness who is offered only the partial protection of a statute such as 
§§ 859 and 860—that his testimony may not be used against him in subsequent 
criminal proceedings—rather than complete immunity from prosecution for an 
act concerning which he testifies may claim his privilege and remain silent with 
impunity (pp. 335-336). 


If the witness does rely on section 3486 and testifies, he is entitled to 
the limited protection it affords. (See U.S. v. DeLorenzo (1945) 151 
F. 2d 122.) However, voluntary disclosure of a fact waives the 
privilege as to details (Rogers v. U.S. (1951) 340 U. S. 367, 373). 
The immediate predecessor of section 3486 was Revised Statutes 859 
which stemmed from the act of January 24, 1862 (12 Stat. 333). This 
latter act was preceded by the act of June 24, 1857 (11 Stat. 155), 
which granted immunity on such broad terms that persons who had 
committed grave crimes against the Government were said to have 
welcomed and even sought a chance to appear before an investigating 
committee and make general disclosures thereby immunizing them- 
selves against criminal prosecution. See the debate on H. R. 219, 37th 
Congress, 2d session, Globe (pp. 428-431). See also the debate, 34th 
Congress, 3d session, Globe (pp. 404-405). Congress apparently 
intended by the act of January 24, 1862, supra, to foreclose this loop- 
hole and require that the witness claim his privilege. Judge Hoehling 
of the old Supreme Court of the District of Columbia appears to have 
ruled in accordance with this intent in the trials of Secretary Albert B. 
Fall and Mr. Edward L. Doheny for conspiracy to defraud the 
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Government in the leasing of the naval oil reserve at Elk Hill, Calif. 
The attempt of the defense, under Revised Statutes 859, to prevent 
the introduction of testimony given before the Senate investigatin 
committee, was rejected on the ground that Fall and Doheny waive 
protection by testifying voluntarily; in other words, they had not 
claimed their privilege. See United States Daily for December 1, 1926 
(p. 15), and December 2, 1926 & 7). This ruling, of course, preceded 
U.S. v. Monia (1943) (317 U.S. 424), which held that the immunity 
provision of the Sherman Act, which does not contain a clause requir- 
“— witness to claim his privilege against self-incrimination, precludes 
subsequent prosecution of the witness whether he claimed the privilege 
at the time or not (p. 426). The act of June 22, 1938 (52 Stat. 943), 
merely inserted the reference to any joint committee established by a 
joint or concurrent resolution in Revised Statutes 859. 

Returning to the Bryan case, supra, you will note that it refers to 
Counselman v. Hitchcock (1892) (142 U. S. 547). The immunity 
statute found in that case to be constitutionally inadequate was 
Revised Statutes, section 860, which read: 


No pleading of a party, nor any discovery or evidence obtained from a party or 
witness by means of a judicial proceeding in this or any foreign country, shall be 
given in evidence, or in any manner used against him or his property or estate, in 
any court of the United States, in any criminal proceeding, or for the enforcement 
of any penalty or forfeiture: Provided, That this section shall not exempt any 
party or witness from prosecution and punishment for perjury committed in 
discovering or testifying as aforesaid. [Italics supplied.] 


The immunity statute in question, relating to testimony before 
Congress, as enacted by Public Law 772, 80th Congress, reads: 


§ 3486. Testimony BEFORE CONGRESS; IMMUNITY 


No testimony given by a witness before either House, or before any committee 
of either House, or before any joint committee established by a joint or concurrent 
resolution of the two Houses of Congress, shall be used as evidence in any criminal 
proceeding against him in any court, except in a prosecution for perjury committed 


in giving such testimony. ut an offici aper or record produced by him is not 
within the said privilege. [Italics supplied. } 
Note that both of these provisions merely state that the information 
shall not be used as evidence against the person who was compelled 
to make the disclosure. This does not mean that the testimony 
cannot be introduced to prove willful default under United States 
Code 2: 192 (U. S. v. Fleischman (1950) 339 U. S. 349, 352). See also 
U. S. v. Emspak (1951) (95 F. Supp. 1012). 

The wording of the immunity statute (U. S. C. 15:32), which was 
found in Heike v. U. S. (1913) (227 U.S. 131), U. S. v. Monia, supra; 


etc., to satisfy the constitutional requirement, reads: 


§ 32. ImmuNITY OF WITNEss. 

No person shall be prosecuted or be subjected to any penalty or forfeiture for 
or on account of any transaction, matter, or thing concerning which he may 
testify or produce evidence, documentary or otherwise, in any proceeding, suit, 
or prosecution under sections 1-7 of this title and all Acts amendatory thereof 
or supplemental thereto, and sections 8-11 of this title: Provided, That no person 
so testifying shall be exempt from prosecution or punishment for perjury com- 
— - so testifying (February 25, 1903, ch. 755, § 1, 32 Stat. 904). [Italics 
supplied. 


Before leaving the subject of the immunity statute, we wish to 
point out that a plea, that the testimony will incriminate the witness 


under State law, may not, necessarily, avail under the rule of U. S. 
v. Murdock (1931) (284 U. S. 141), notwithstanding the fact that 
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in an earlier decision (Ballmann v. Fagin (1906), 200 U. S. 186) a 
contrary view had been indicated. See also U. S. v. Salina Bank 
(1828) (1 Pet. 100, 103). Later decisions appear to have followed 
the Murdock decision, for example see U. S. v. Greenberg (1951) (20 
L. W. 2197-2198). However, U. S. v. DiCarlo (1952) (102 F. Supp. 
597, 605) has held that the Murdock rule cannot be extended to 
cases where, in the exercise of overlapping jurisdiction of the Federal 
Government, a congressional committee enters upon investigations 
of State crimes. 


IV. PriviLeGe or AN ATTORNEY 


The right of an attorney to raise personally the plea of privilege 
before a congressional committee is controlled largely by Jurney v. 
MacCracken (1935) (294 U. S. 125) and by Revised Statutes 102, 103, 
and 104 (U.S. C. 2:192, 193, and 194). 

The provisions of the Revised Statutes are as follows: 


Sec. 192. REFUSAL OF WITNESS TO TESTIFY. 


Every person who having been summoned as a witness by the authority of either 
House of Congress to give testimony or to produce papers upon any matter under 
inquiry before either House, or any joint committee established by a joint or con- 
current resolution of the two Houses of Congress, or any committee of either House 
of Congress, willfully makes default, or who, having appeared, refuses to answer 
any question pertinent to the question under inquiry shall be deemed guilty of a 
misdemeanor, punishable by a fine of not more than $1,000 nor less than $100 and 
imprisonment in a common jail for not less than one month nor more than twelve 
months (Revised Statutes, sec. 102; June 22, 1938, ch. 594, 52 Stat. 942). 


Sec. 193. PriviLEGE OF WITNESSES. 

No witness is privileged to refuse to testify to any fact, or to produce any paper, 
respecting which he shall be examined by either House of Congress, or by any joint 
committee established by a joint or concurrent resolution of the two Houses of 
Congress, or by any committee of either House, upon the ground that his testimony 
to such fact or his production of such paper may tend to disgrace him or otherwise 
render him infamous (Revised Statutes, sec. 103; June 22, 1938, ch. 594, 52 Stat. 
942). 

Sec. 194. WITNESSES FAILING TO TESTIFY OR PRODUCE RECORDS. 

Whenever a witness summoned as mentioned in section 192 fails to appear to 
testify or fails to produce any books, papers, records, or documents, as required 
or whenever any witness so summoned refuses to answer any question pertinent 
to the subject under inquiry before either House, or any joint committee estab- 
lished by a joint or concurrent resolution of the two Houses of Congress, or any 
committee or subcommittee of either House of Congress, and the fact of such fail- 
ure or failures is reported to either House while Congress is in session, or when 
Congress is not in session, a statement. of fact constituting such failure is reported 
to and filed with the President of the Senate or the Speaker of the House, it shall 
be the duty of the said President of the Senate or Speaker of the House, as the 
case may be, to certify, and he shall so certify, the statement of facts aforesaid 
under the seal of the Senate or House, as the case may be, to the appropriate 
United States attorney, whose duty it shall be to bring the matter before the grand 
jury for its action (Revised Statutes, sec. 104; July 13, 1936, ch. 884, 49 Stat. 2041; 
June 22, 1938, ch. 594, 52 Stat. 942). 


The facts of Jurney v. MacCracken indicate that the court will not 
concern itself with a plea of privilege raised during an authorized 
congressional investigation until that question has been decided by 
the House of Congress concerned. See appendix 4 for factual brief 
and decision. 

In connection with the statutes and the case cited, consideration 
should be given to the following propositions: 

(a) Generally speaking, an attorney at law is not allowed to divulge 
confidential communications, information, and secrets imparted to 
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him by the client or acquired during their professional relation unless 
he is authorized to do so by the client himself (5 Am. Jur. 286). 

(6b) Arnold v. Chesebrough (1886) 41 F. 74 infers that this is not an 
absolute privilege. In this case an attorney’s refusal to produce 
evidence was upheld on the ground that there was nothing to show 
that it was impossible to serve the subpena duces tecum on the person 
from whom the attorney received the correspondence. 

(c) U. S. v. Philadelphia and R. Ry. Co. (1915) 225 F. 301: 
Records cannot be cloaked with immunity or privilege merely by 
ae them in the legal department of a company. In fact, an 
individual is responsible for producing records, even if the office 
through which he acts is one of joint responsibility (U.S. v. Fleishman 
(1950), 339 U. S. 349; U. S. v. Bryan (1950), 339 U. S. 323). 

(dq) Bowles v. Insel (1945) 148 F. 2d 91, 93: Records required by 
law to be kept are not privileged. See also a discussion of this in 
Wilson v. U. S., infra. 

(e) Wilson v. U.S. (1911) 221 U.S. 361: A person has no privilege, 
constitutional or otherwise, against the compulsory production of 
records belonging to another. (See PP. 379-386.) 

(f) McMann v. Engel (1936) 16 F. Supp. 446, 448: There are 
exceptions to the above rule where a relationship raising a privilege 
exists—such as attorney and client. 


V. Recent CIraTions 


In addition to the resolutions or reports already cited in connection 
with prosecutions or particular problems, we invite attention to the 
following: 

House Reports Nos. 2849, 2855, 2856, 2857, and 2858, 81st Congress, 
from the House Committee on Un-American Activities, citing Philip 
Bart, James J. Matles, Thomas J. Fitzpatrick, Thomas Quinn, and 
Frank Panzino, respectively. 

House Report No. 1293, 82d Congress, from the House Committee 
on Un-American Activities, citing Sidney Buchman. 

Senate Reports Nos. 30 and 88, 82d Congress, from the Senate 
Special Committee to Investigate Organized Crime in Interstate 
Commerce, citing Walter M. Pechart and David N. Kessel, respec- 
tively. In addition, the following reports from this special com- 
mittee are of interest because they contain memoranda from com- 
mittee counsel or associate counsel certifying that the contempts 
complained of were, in their opinions, punishable as a matter of law: 
Senate Reports Nos. 200, 201, 202, 205, 206, and 207, 82d Congress, 
citing Frank Erickson, Joseph Doto, alias Joe Adonis, Stanley Cohen, 
William G. O’Brien, Ralph J. O’Hara, and John Croft, respectively. 

House Report No. 1748, 82d Congress, from the House Committee 
on Ways and Means, citing Henry W. Grunewald exemplifies more 
the difficulty a committee may experience with the counsel of a 
witness, than the recusancy of the witness. Judge Alexander Holtz- 
off of the District Court, District of Columbia, fined Grunewald 
$1,000 and suspended a 90-day jail sentence which he later revoked. 
The Washington Star of June 4, 1953, carried the following account: 


The dudee cited as “mitigating circumstances” the “fantastically bad” advice 


given Grunewald by his former attorney, William Power Maloney of New York. 
In a blistering denunciation of Mr. Maloney’s tactics before the House Ways 
and Means Subcommittee delving into Grunewald’s connection with high Internal 
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Revenue Bureau officials, which called Grunewald as a witness in 1951, Judge 
Holtzoff declared: “‘Were it not for the fact that it isn’t customary to prosecute”’ 
defense counsel in such matters ‘“‘he could have been indicted for aiding and abet- 
ting contempt.” 

NO JUSTIFICATION FOR ADVICE 


The jurist was alluding to Mr. Maloney’s action in repeatedly directing Grune- 
wald not to answer questions posed by the subcommittee even to the extent of 
refusal to divulge his name. 

“There is no doubt that this was sheer defiance of the committee,” the judge 
stated. ‘‘On the other hand,” he said, ‘the witness was accompanied by a sup- 

diy competent counsel. He was confronted by a situation which placed bim 
tween Scylla and Charybdis.” 

The jurist continued: ‘‘He received very bad advice—so bad as to be fantastic. 
There was no justification to advise that he refuse to answer. 

“The fact that a defendant is advised by counsel to commit a criminal act is 
no defense. But in determining sentence it may be mitigating. The average 
client feels he has a lawyer who knows what he is doing. 

“The court will consider this mitigating circumstance. 


A salutary result probably could have been obtained by requiring 
Mr. Maloney to appear before the bar of the House to answer for his 


actions. 
VI. Riguts or a WITNESS 


There are few safeguards for the protection of a witness before a 
congressional committee. However, the Supreme Court claims it 
has not hesitated to protect the rights of a private individual when it 
found Congress was acting outside its legislative role (Tenney v. 
Brandhove (1951), 341 U. S. 367, 377). In committee, his treatment 
usually depends upon the skill and attitude of the chairman and the 
members. Since an investigation by a committee is not a trial, the 


committee is under no compulsion to make the hearings public. 
(See Eberling, Congressional Investigation (1928), pp. 288, 390; 
3 Hinds’ Precedents of the House of Representatives (1907), sec. 1732; 
and Ex parte Nugent (1848) 18 Fed. Cas. 483.) For the same reason 
the committee is not required to make the inquiry speedy. (See 
Dimock, Congressional Investigating Committees (1929), p. 158, and 
the sixth amendment to the Constitution of the United States.) 
Self-incrimination has been treated separately in part ITT. 


1. Searches and seizures 


The question of unreasonable searches and seizures, with regard 
to a committee investigation, resolves into a determination of the 
committee’s jurisdiction in making the investigation, and whether 
the required testimony and the documents of the witness are pertinent 
thereto. (See Dimock, op. cit. supra, p. 153.) Where the committee 
has jurisdiction, the congressional attitude at times in the past has 
been that a broad and sweeping inquiry into papers and documents 
could be made without specificity and that this would not be hindered 
or prevented by the fourth amendment. (See Eberling, op. cit. 
supra, pp. 226, 232-241, 245, and 285; Dimock, op. cit. supra, pp. 
153-154, and 155-156.) There has been a later tendency, however, 
toward definiteness or careful designation in subpenaing the papers 
and records desired (Dimock, op. cit. supra, p. 155). A more recent 
writer states that the fourth amendment serves as “‘a definite check 
on the methods which the committees may employ” and that “neither 
House of Congress has any ‘general power’ to search into, or compel 
disclosures concerning private affairs.” (See McGeary, The Develop- 
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ment of Congressional Investigative Power, 1940, p. 106.) This 
assertion is PERC by the decision in Strawn v. Western Union 
Telegraph Co. (Sup. Ct. D. Col. 1936, 3 L. W. 646), holding that 
response to a committee subpena could be restrained on the basis 
that it constituted an unreasonable search and seizure under the 
fourth amendment and “went way beyond any legitimate exercise of 
the right of the subpena duces tecum.” A witness confronted 
with a broad subpena, therefore, can appeal to the courts for aid but 
his appeal must be timely, for once his papers are in the possession of 
the committee, the courts will be reluctant to interfere with their 
use (Hearst v. Black (1936), 87 F. 2d 68, 71). 

Where officers of an association are directed to produce books and 
papers, they cannot severally thwart with immunity the demands of 
the investigating committee by denying possession of the requested 
items or the authority to produce them. See United States v. Fleisch- 
man (1950) (339 U.S. 349). Further, records required by law to be 
kept are not privileged (Bowles v. Insel (1945), 148 F. 2d 91, 93, and 
United States v. Wilson (1911), 221 U.S. 361). 

2. Disgracing and inconveniencing questions 

A witness may not refuse to answer a question upon the ground 
that his testimony may tend to disgrace or otherwise render him 
infamous. Revised Statutes, section 103 (U. S. C. 2: 193), states: 

No witness is privileged to refuse to testify to any fact, or to produce any 
paper, respecting which he shall be examined by either House of Congress, or 

y any joint committee established by a joint or concurrent resolution of the 
two Houses of Congress, or by any committee of either House, upon the ground 
that his testimony to such fact or his production of such paper may tend to disgrace 
him or otherwise render him infamous, 
Nor may a witness be excused from supplying information properly 
within the scope of the inquiry by the fact that the testimony sought 
by the committee will militate against the interest of the witness in 
a pending suit. (See 6 Hinds’ Precedents * * * sec. 338.) He can- 
not justify his refusal to answer inquiries on the refusal of the com- 
mittee to keep his testimony secret (U. S. v. Orman (1953), 207 F. 
2d 148, 159). However, the Supreme Court has pointedly warned 
against the conversion of investigations into mere harassment of 
persons and beliefs (U. S. v. Rumely (1953), 345 U.S. 41, 43-44). 


8. Right to counsel 

The privilege of a witness to have advice of counsel depends upon 
the committee, and the rule has varied a good deal (Dimock, op. cit. 
supra, 159-160). In some cases, presence of or consultation with 
counsel has been permitted (Dimock, op. cit. supra; 3 Hinds’ op. cit. 
supra, secs. 1735, 1772, 1788). In others, it has been refused (Dimock, 
op. cit. supra; 3 Hinds’ Precedents * * * sec. 1837). It has been 
urged, as a matter of fairness, that counsel should be allowed to 
appear, and it has been said that the tendency is in this direction 
(Dimock, op. cit. supra, pp. 161-163; see also McGeary, op. cit. 
supra, p. 80, n. 88). But in the final analysis, the matter is one 
which the committee has the power to determine for itself; it is ‘a 
matter of privilege, not of right’’ (Eberling, op. cit. supra, p. 390). 
(See also 3 Hinds’ Precedents * * * sec. 2501.) 
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4. Cross-examination 


Whether a witness or his counsel may cross-examine other witnesses 
depends upon the attitude of the committee. It has been said that 
the custom is to permit little or no cross-examination (McGeary, op. 
cit. supra, p. 80). For an instance recounted where cross-examina- 
tion was permitted, see Dimock (op. cit. supra, p. 160). And in one 
case, the committee permitted counsel to communicate questions 
through some member of the committee but not to ask them directly 
(Dimock, op. cit. supra; 3 Hinds’ Precedents * * * sec. 1788). 

It has been contended that the privilege of cross-examination 
should be accorded those who are being investigated or those repre- 
senting issues under investigation (McGeary, op. cit. supra, pp. 80-81; 
also quoting then Professor (now Justice) Frankfurter, Dimock, op. cit. 
supra, pp. 161-163). For cases where this has been done, see Hinds’ 
Precedents * * * (secs. 1620, 1644). 


5. Presenting written statements or calling witnesses 


Whether or not a witness may present a preliminary written state- 
ment by himself or counsel depends generally upon the desires of the 
committee (Dimock, op. cit. supra, pp. 158-159; McGeary, op. cit. 
supra, pp. 79-80). This is also demonstrated by the recent successful 
prosecution of Gerhart Eisler for contempt in refusing to be sworn as 
a witness until he had made a brief statement. Because these state- 
ments are sometimes needlessly long or have little relevance some 
committees, in order to expedite matters, have refused witnesses the 
privilege (McGeary, op. cit. supra). Where the privilege is granted, 
the reading of the statement may be interrupted by interrogations 
which are aimed at clarification (ibid). The Legislative Reorganiza- 
tion Act of 1946 (sec. 133), provides that— 

Each standing committee shall, so far as practicable, require all witnesses 
appearing before it to file in advance written statements of their proposed testi- 
mony, and to limit their oral presentation to brief summaries of their argument. 

A witness may call other witnesses in his behalf, as a rule, upon 
permission accorded him by the committee, but he has no inherent 
right to do so (Dimock, op. cit. supra, p. 159). For instances where 
production of testimony was allowed, see 3 Hinds’ Precedents * * * 
(secs. 1741, 1787). In investigating charges of an impeachable 
offense, a committee permitted the accused to have process to compel 
testimony (3 Hinds’ Precedents * * * sec. 1736). In one case, an 
investigating committee permitted a person implicated by prior 
testimony to appear and testify (3 Hinds’ Precedents :* * * sec. 
1789). 


6. Pertinency of the testimony 


Pertinency of evidence presented before a congressional committee 
is not determined by its probative value. This matter received 
attention in Sinclair v. United States (1929) (279 U. S. 263, 296), 
wherein the Court said: 


Appellant earnestly maintains that the question was not shown to be pertinent 
to any inquiry the committee was authorized tomake. The United States suggests 
that the presumption of regularity is sufficient without proof. But, without 
determining whether that presumption is applicable to such a matter, it is enough 
to say that the stronger presumption of innocence attended the accused at the 
trial. It was therefore incumbent upon the United States to plead and show that 
the question pertained to some matter under investigation. * * * 


S. Doc. 99, 88-24 
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The question of pertinency under section 102 (U. S. C. 2:192) was rightly 
decided by the court as one of law. It did not depend upon the probative value 
of evidence. That question may be likened to those concerning relevancy at the 
trial of issues in court, and it is not essentially different from the question as to 
materiality of false testimony ppemee as perjury in prosecutions for that crime. 
Upon reasons so well known that their repetition in unnecessary, it is uniformly 
held that relevancy is a question of law (p. 298). 

Where an indictment charges unlawful refusal to answer questions 
“all of which were pertinent to the question then under inquiry before 
the subcommittee,” pertinency is an element of the criminal offense 
which must be shown by the prosecution * * * (Bowers v. U. S. 
(1953), 202 F. 2d 447, 452). 

7. Defamation by a congressional witness 

Defamatory testimony before a regularly constituted legislative 
body, or a committee thereof, making a legally authorized investiga- 
tion, is generally held to be subject to the same rules of privilege as 
similar testimony in courts of justice. If the testimony is material 
to the inquiry, or is responsive to a question asked by the members 
of a committee, it is generally privileged absolutely (12 A. L. R. 1255 
citing Terry v. Fellows (1869) 21 La. Ann. 375; Wright v. Lothrop 
(1889) 149 Mass. 385; Sheppard v. Bryant (1906) 191 Mass. 591). 
See also McLaughlin v. Charles (1891) (60 Hun. 239). Compare 
Blakeslee vy. Carroll (1894) (64 Conn. 223). 


8. The oath 


While the administration of an oath to a witness adds dignity to a 
congressional hearing, it is not essential. If administered, it comes 
within the purview of Revised Statutes, section 101 (U. S. C. 2:191), 
which reads: 


The President of the Senate, the Speaker of the House of Representatives, or a 
chairman of any joint committee established by a joint or concurrent resolution 
of the two Houses of Congress, or of a Committee of the Whole, or of any com- 
mittee of either House of Congress, is empowered to administer oaths to wit- 
nesses in any case under their examination. 

Any Member of either House of Congress may administer oaths to witnesses 
in any matter depending in either House of Congress of which he is a Member, 
or any committee thereof. 


In case of false testimony after taking an oath, a witness may be 
prosecuted under United States Code 18:1621, which reads: 


Whoever, having taken an oath before a competent tribunal, officer, or person, 
in any case in which a law of the Untied States authorizes an oath to minis- 
tered, that he will ae declare, depose, or certify truly, or that any written 
testimony, declaration, deposition, or certificate by him subscribed, is true, will- 
fully and contrary to such oath states or subscribes any material matter which he 
does not believe to be true, is guilty of perjury, and shall, except as otherwise 
expressly provided by law, be fined not more than $2,000 or imprisoned not more 
than five years, or both. 


A correction in testimony, subsequently made, will not prevent a 
verdict of guilty of perjury. See United States v. Norris (1937) (300 
U. S. 564). However, it is essential that the committee or subcom- 
mittee be duly constituted at the time that the perjured testimony is 

iven and that quorum requirements be met (Christoffel v. United 

tates (1949), 338 U. S. 84). The failure to state the name and the 
authority of the person who administered the oath to a congressional 
witness does not invalidate an indictment for perjury (U.S. v. Debrow 
(1953), Docket 51, 1953-54 term, 22 L. W. 4019). 
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9. Undignified activity of a member 

In U. S. v. Pechart et al. (1952) (103 F. Supp. 417), attention was 
directed to language used "3 member in addressing a witness who 
was attempting to assert his constitutional privilege against self- 
incrimination. The statement of the member, said the judge (p. 419): 
certainly could not have put the defendants in a frame of mind where they felt 
that they were being questioned in an atmosphere of impartiality appropriate to 
accomplish the laudable purposes of a very important committee of the United 
States Senate. 

There is no indication that impartiality and dignity are requisite to a 
ase prosecution. However, their lack may influence decisions 
of courts. 

A different view is taken in Barsky v. U. S. (1943) (167 F. 2d 241, 
250), which states that unseemly conduct, if any, by committees of 
Congress is a problem for Congress or the people to consider. It is 
a political, not a judicial question. 

Judge Louis E. Goodman, United States district court, San 
Francisco, Calif., who thus criticized the Senate committee in the 
Pechart case showed some truculence before the Special Subcom- 
mittee To Investigate the Department of Justice, House Committee 
on the Judiciary, 83d Congress, under House Resolution 50. See 
serial No. 2, part 2, pages 1752-1766. The Congress, of course, 
legislates with respect to many things pertaining to the courts such 
as jurisdiction, rules, procedures, and the administration of justice 
generally. This matter is discussed briefly in part VIII. 


10. Immunity from service of civil process 

The service of summons and complaint on a nonresident while he 
was in attendance as a witness before a committee of Congress has 
been quashed on the ground that such a witness is immune from 
service of civil process while in attendance as a witness and while 
traveling to and from the place where he was called upon to testify. 
Notwithstanding Wilder v. Welsh (1874) (8 D. C. 566, 1 MacArthur 
566), it has been held that the immunity of a nonresident witness to 
service of process applies not only to witnesses before judicial tri- 
bunals, but also to witnesses before bodies of the executive branch 
of the Government. “This being the case,” said the court, ‘no 
reason appears for not applying the immunity to witnesses appear- 
ing before the legislative branch of the Government” (Youpe v. 
Strasser (1953) 113 F. Supp. 289). 


11. Privilege with respect to international organizations 


The subject of privileged communications is within the field of municipal law 
and is governed by the law of the United States and not by any principle of inter- 
national law. * * * The United Nations is not clothed with the power to 
legislate on matters in the realm of municipal law of the United States. This 

roposition is axiomatic and may be stated without disparaging or detracting 
rom the tremendous importance and vital significance of this international 
organization (U. S. v. Keeney (1953), 111 F. Supp. 233, 234, 235). 


12. Quorum 

We have already indicated the importance of quorum in perj 
cases (Christoffel v. U. S., supra). To avoid future difficulties on this 
point, the Senate passed Senate Resolution 180, 81st Congress, adding 
a new paragraph (b) to section 3 of rule X XV, authorizing standin 
committees and subcommittees to fix a lesser number than ened 
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of its entire membership who shall constitute a quorum for the purpose 
of taking sworn testimony. Thus these Senate committees and sub- 
committees can authorize interrogation by a single member. See 
U.S. v. DiCarlo (1952) (102 F. Supp. 597) and U. S. v. Auippa (1952) 
(102 F. Supp. 609). 

The House does not have this provision in its rules. However, we 
know of no objection to the designation of small subcommittees for 
the purpose of taking testimony. A witness may rightfully demand 
the presence of quorum and if this is done, the committee should show 
specifically in the transcript at that point that a quorum was present. 
See U. S. v. Bryan (1950) (339 U. S. 323, 332-335). 


13. Telecasting 


Neither the House nor the Senate has provided by rule for televising 
hearings. Accordingly, it may be possible to effectively object to 
testifying before cameras. See U. S. v. Kleinman (1952) (107 F. 
Supp. 407), wherein the court stated (p. 408): 


The only reason for having a witness on the stand, either before a committee 
of Congress or before a court, is to get a thoughtful, calm, considered and, it is 
to be hoped, truthful disclosure of facts. That is not always accomplished, even 
under the best of circumstances. But at least the atmosphere of the forum 
should lend itself to that end. 

In the cases now to be decided, the stipulation of facts discloses that there were, 
in close proximity to the witness, television cameras, newsreel cameras, news 
photographers with their concomitant flashbulbs, radio microphones, a large and 
crowded hearing room with spectators standing along the walls, etc. The ob- 
durate stand taken by these two defendants must be viewed in the context of all 
of these conditions. The concentration of all of these elements seems to me nec- 
essarily so to disturb and distract any witness to the point that he might say 
today something that next week he will realize was erroneous. And the mistake 
could get him in trouble all over again. 


The court held that the refusal of the defendants to testify was 
justified. See also Congressional Record (February 25, 1952) 
(98:1334-1335) wherein the Speaker ruled on the question. 


VII. INvEsTIGATION or THE Executive BrRancu 


Many events have transpired since the publication of the original 
study in the 80th Congress. A former President has been subpenaed 
and has declined to appear before the congressional committee from 
whence the subpena issued. Both Congress and the President have 
strongly asserted their rights but to date the basic issue has not been 
settled by the ree ourt. Law review articles, such as Wolkin- 


son, Demands of Congressional Committees for Executive Papers 
(1949, 1950) (Fed. B. J. 10:103-150, 223-259, and 319-350) have 
supported the President while others, such as Collins, The Power of 
Congressional Committees of Investigation To Obtain Information 
From the Executive Branch: The Argument for the Legislative Branch 
(1951) (Geo. L. J. 39:563), have supported the Congress. Views, 
pro and con, also have been presented in House Report No. 1595, 
80th Congress, on House Joint Resolution 342, and House Report 
No. 1753, 80th Congress, on House Resolution 522, directing the 
Secretary of Commerce to transmit to the House of Representatives 
a certain letter with respect to Dr. Edward U. Condon, Director of 
the National Bureau of Standards. While the resolution passed the 
House April 22, 1948, no further action was taken and the letter was 
not produced. 
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The House of Representatives probably could have forced the issue 
in the Condon case to a definitive court adjudication had it desired 
todoso. This would have required the passage of a resolution direct- 
ing the Speaker to issue his warrant directing the Sergeant at Arms 
to take the Secretary of Commerce into custody and to bring him 
before the bar of the Bivien to answer for his failure or refusal. Upon 
further refusal, the House could have ordered that he be kept by the 
Sergeant at Arms in the guardroom of the Capitol Police. (See 3 
Hinds’ * * * secs. 1669, 1672, 1684, 1686, and 1690.) The matter 
probably would be placed immediately before the courts by means of 
a petition for a writ of habeas corpus and a definitive pronouncement 
could thus be obtained. 

It is obvious that a definitive court pronouncement could not be 
obtained by the usual procedure of reporting the refusal under 
Revised Statutes 104 (U. S. C. 2:194), whereby a statutory prosecu- 
tion under Revised Statutes 102 (U. S. C. 2:192) would be sought by a 
United States district attorney. It is unlikely that the Department 
of Justice would prosecute an executive officer whose refusal was 
based on a Presidential directive. Further, inasmuch as a statutory 
penalty would be involved, there could be little doubt concerning the 
power of the President to pardon in advance. See Taft, Our Chief 
Magistrate and His Powers (1925 edition, 121-124). It is doubtful, 
however, if the President could take definitive action in this manner 
with respect to a person held under an order of the House. See Ex 
parte Grossman (1925) (267 U. S. 87, 118). 

In pointing to this possible action, there is no intention to recom- 
mend that either the Senate or the House seek definitive action in a 
given instance. 

While there is a respectable body of general case law and precedent 
on the investigatory power of Congress and its committees, that phase 
dealing with the extent of congressional power with respect to in- 
vestigations of the executive branch is singularly lacking in definitive 
precedents. (See sec. 1 of his report.) 

This study supports generally the following propositions: 

(a) That the scope of a congressional investigation is as broad as the 
legislative purpose requires (Townsend v. U. S. (1938) 95 F. (2d) 
352, 361, and sec. 1 of this report). 

(6) That the subpena of a duly authorized investigatory committee 
of Congress is no more restricted than that of a grand jury. (See 
sec, 4 of this section. ) 

(c) That the right of a legislative body to demand and receive, from 
the executive branch, information and papers whicl. it deems pertinent 
to the legislative process is established. (See sec. 1 of this section.) 

(d) That this established right has been vigorously asserted at times 
by the Congress of the United States against the President and exec- 
utive officers. (See sec. 3 of this section.) 

(e) That the President and the executive officers have vigorously 
defended against such asserted right on the basis of the fundamental 
doctrine of separation of powers of the executive, legislative, and 
judicial branches of the Federal Government. (See sec. 3 of this 
section.) 

(f) That the Congress has merely asserted its right to obtain infor- 
mation without attempting to enforce it. (See sec. 3 of this section.) 

(g) That the Congress has never attempted to invoke against exec- 
utive officers the law which provides that every person who, having 
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been summoned by either House to give testimony or to produce 
papers = a matter under inquiry, willfully makes default, is crim- 
inally liable. (See sec. 1 of this report.) 


1. Authority and purpose 

The primary purpose of a committee of Congress in conducting an 
investigation is to assist the function of lawmaking. A sedeaabiiry 
purpose of almost equal importance is fulfilled by investigations 
whereby Congress supervises and checks activities in the executive 
departments. See section 136 of the Legislative Reorganization Act 
of 1946, infra. In the latter type of investigation two questions of 
basic importance arise: How far can Congress go in requiring infor- 
mation from the executive branch of the Government? To what 
extent does the separation of powers of the Federal Government pro- 
tect the executive officers? (See McGeary, Development of Congress- 
ional Investigative Power, p. 102.) To date these questions have not 
been completely answered. Such answers as are obtained must be 
found in historical precedents and in analogies, for the possibility of 
clear-cut court decisions are unlikely on questions arising from con- 

essional investigations culminating in tests of strength between the 

islative and executive branches. 

t is perhaps unfortunate that the Supreme Court of the United 
States has never flatly recognized the fitness and propriety of the 
investigative process in relation to the supervisory power of Congress 
over administration. When opportunity was apparently provided 
for such an avowal in the case of McGrain v. Daugherty (1927) (273 
U. S. 135), the Court satisfied itself by declaring the investigation of 
the Attorney General necessary and proper on the ground that such 


information was needed for the “efficient exercise of the legislative 
function.” By this indefinite phrase “the legislative function,” the 
Court apparently meant the lawmaking function (Dimock, Congress- 


sional aE neers Committees, p. 27). 
0 


Investigations the executive departments are necessary and 
proper, not only because Congress must learn the needs of the depart- 
ments in legislating but also because it possesses and has consistently 
exercised the power to see that the departments are conducted in 
accordance with law and policy. When Congress suspects, for good 
and sufficient reason, that irregularities are taking place in a depart- 
ment, it is its duty and privilege under the Constitution to investigate 
as a means to other action (p. 28). Implementing legislation contained 
in section 136 of the Legislative Reorganization Act of 1946 (60 Stat. 
812, 832), spells out this power of “legislative oversight”’ as follows: 

Sxc. 136. To assist the Congress in appraising the administration of the laws and 
in developing such amendments or related legislation as it may deem necessary, 
each standing committee of the Senate and the House of Representatives shall 
exercise continuous watchfulness of the execution by the administrative agencies 
concerned of any laws, the subject matter of which is within the jurisdiction of 
such committee; and, for that purpose, shall study all pertinent reports and data 
submitted to the Congress by the agencies in the executive branch of the Govern- 
ment. 


“Legislative power’’ as used in article I, section 1, of the Consti- 
tution unhappily fails to be either a word of art or a self-defining 
concept. Like “judicial power,’”’ it summarizes the history of an 


institution of government for any particular period of time. It did 
so in 1789. en the political thinkers of that period erected a 
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Government and set forth its outlines in a Constitution, they were 
not dealing with new concepts into which judges of a later date were 
to pour a meaning dissociated from past history and experience. 
Bred to the bone, as they were, with English conceptions and tradi- 
tions, a phrase such as “legislative power’ precipitated centuries of 
parliamentary history and decades of colonial practice (Landis, 
Constitutional Limitations on the Congressional Power of Investiga- 
tion, 40 Harv. L. Rev. 153, 156). 

A legislative committee of inquiry vested with power to summon 
witnesses and compel the production of records and papers is an 
institution rivaling most legislative institutions in the antiquity of 
its origin. Its roots lie deep in the British Parliament, and only in 
the light of a knowledge of these origins and subsequent developments 
does it become possible to comprehend its limits. The value of 
British precedents, however, has been doubted on the ground that 
Parliament as distinguished from Congress was originally a judicial 
body; that powers judicial in character commonly exercised by it are 
attributable to its judicial nature and therefore cannot be incident to 
a legislature stripped in its creation of all judicial functions. To this 
argument several answers are to be made. The assertion that 
Parliament was a judicial body is in itself one that scholars have 
vigorously denied. But assuming the premise to be true, neither the 
nature of the power to punish recalcitrant witnesses nor the history 
of its exercise lends color to the contention that it is to be deduced 
from the possession of judicial as distinguished from legislative powers 
by Parliament. Its character as a power ancillary and subordinate to 
the legislative process cannot be overemphasized. Its origins and its 
exercise are either necessary for the self-defense of the legislature or 
necessary for its efficient functioning (Landis, pp. 159-160). 

Committees of Parliament deputed on inquiries of a different 
character were, during the period 1604-1868, armed with powers to 
compel the production of persons and papers, administer oaths, and 
report recalcitrant and untruthful witnesses to Parliament. Such 
committees might be concerned with discovering data for proposed 
logulative enactments. Such was the case of Sheriff Acton, of London, 
who was found guilty by the Commons of prevarication before a 
“Committee for the Examination of the Merchants’ Business,” and 
in consequence sentenced to the Tower. Similarly, on April 21, 1664, 
a committee, to whom the bill for mannng fe navigation of the River 
Wye had been referred, was empowered by the House to send to the 
warden of the fleet to cause James Pitson to be brought before them 
from time to time and be examined as occasion required (8 Comm. 
Journal, 547 (1664)). The power of Parliament over the purse also 
gave rise to the institution of committees to discover whether funds 
appropriated had been expended for authorized purposes. Among 
the earliest of these instances is that of a committee deputed “‘to 
inspect the several Accompts of the Officers of the Navy, Ordnance, 
and Stores,” and empowered to send for persons and papers (ibid., 
628 (1666); Landis, p. 161). 

The privileges and powers of the Commons were naturally assumed 
to be an incident of the representative assemblies of the Thirteen 
Colonies. The colonial records are too vast and uncharted a conti- 
nent to permit the uninitiated to glean more than a handful of illus- 
trations of the methods of work and the problems of 13 different 
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legislatures dealing with a multitude of different problems. But 
enough has been uncovered to illustrate the incidence of privileges and 
powers and the solution of the problem of self-defense by colonial 
legislatures on the principles of Parliamentary precedents and prac- 
tices. 

Just as military disasters in Ireland gave rise to a Parliamentary 

inquiry, the failure to carry out certain offensive operations in the 
field led the Massachusetts or of Representatives in 1722 to assert 
its right to summon before them Colonel Walton and Major Moody. 
The Governor’s attempt to thwart the inquiry led to the solemn 
pronouncement by the ag that it was— 
not only their Privilege but Duty to demand of any Officer in the pay and service 
of this Government an account of his Management while ia the Public Imploy. 
Parliamentary control over the purse by committees charged with 
examining the accounts of disbursing officials finds its parallel in the 
creation of a standing committee of the Pennsylvania House of 
Delegates charged with the duty of auditing and settling the accounts 
of the treasurer and given— 
full Power and Authority to send for Persons, Papers, and Records by the Sergeant 
at Arms of this House. 
Similarly the Colonial Assembly of North Carolina ordered the arrest 
and detention of the receiver of powder money at Roanoke for his 
refusal, under the Governor’s orders, to submit his accounts to the 
house. Public scrutiny of the conduct of different departments of 
governments is illustrated by the action of the Pennsylvania House 
of Delegates in examining witnesses upon charges of misconduct 
against WW. Moore, judge of the court of common pleas, whom the 
Governor alone had the power of removing. As a result of the 
examination of the charges, the house felt justified in petitioning the 
Governor for his removal (Landis, pp. 165-166). 


2. Supervision by investigation 

As pointed out earlier, the secondary function of a congressional 
investigation of the executive branch is for supervisory purposes. 
See section 136 of the Legislative Reorganization Act of 1946, supra. 
There are three important reasons why Congress must obtain infor- 
mation concerning the executive departments in carrying out this 
function: First, to learn departmental needs and hence legislate 
efficiently; second, to make possible alterations in the distribution 
of work in the respective departments; and third, to determine whether 
or not the law regulating the work of the departments is being carried 
out legally, economically, and to the best advantage. (See Dimock, 
Congressional Investigating Committees (1929), p. 85.) Perhaps 
a reason is to inform public opinion (Galloway, Investigative 
Function of Congress, 21 Am. Pol. Sc. Rev., p. 60). 

Especially with regard to the last two reasons, the possible impor- 
tance of the threat of investigation should not be overlooked. While 
there are no scales to measure the unethical and undesirable practices 
which it may prevent, the fear of publicity through investigation may 
carry the same restraint as fear of the law. (See McGeary, The 
Developments of Congressional Investigative Power (1940), p. 21.) 

At this point it should be emphasized that the power to investigate 
the executive branch is perhaps the least of the great powers vested or 
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inherent in Congress. Of greater scope and consequence are the power 
to impeach, the power to control through appropriations, the power 
to abolish functions or transfer functions, and the power to refuse 
to withhold advice and consent. 


8. Congress versus the President 


The Constitution was hardly adopted and the new Government 
organized before Congress and the President were at odds over a re- 
quest for the transmission of Executive papers. In 1796 the House 
of Representatives requested President Washington to lay before it 
certain papers relating to the negotiation of the treaty with the King 
of Great Britain. The President refused the request, pointing out 
that the assent of the House is not necessary to the validity of a treaty 
and that the treaty exhibited in itself all the objects requiring legisla- 
tive provision. e wrote: 

As it is essential to the due administration of the Government that the bound- 
aries fixed by the Constitution between the different departments should be pre- 
served, a just regard to the Constitution and to the duty of my office * * * 
forbids a compliance with your request. (See I Richardson, J. D., Messages of 
the Presidents (Washington, 1896-99), p. 196.) 

One of the most famous congressional investigations was that 
authorized in 1861 by concurrent action of the two Houses, which 
assumed, without much question, the right to investigate the conduct 
of the war. On December 9, 1861, the Senate agreed to the following: 

Resolved by the Senate, the House of Representatives concurring. That a joint 
committee of three members of the Senate and four members of the House of 
Representatives be appointed to inquire into the conduct of the present war; 
that they have power to send for persons and papers, and to sit during the session 
of either House of Congress (37th Cong., 2d sess., Globe, p. 29). 

The military disasters at Bull Run and Balls Bluff led to the demand 
in the Senate for this investigation. These victories had not only 
moderated the easy optimism of the North but had left Congress and 
the northerners badly bewildered. Perhaps, it was thought, the Presi- 
dent was to blame. Certainly there was something wrong with the 
War Department. At any rate, Congress was determined to discover 
where the source of weakness lay, and the investigating committee 
appeared as the most efficient device. In the crisis Congress appar- 
ently did not trouble itself with the reflection that, inasmuch as the 
President is the Commander in Chief of the Army, such interference 
constituted a serious infringement of the Executive prerogative. In 
the Senate the resolution passed by a vote of 33 to 3, and in the House 
there was not even debate or division. This investigation marks the 
use for the first time of the joint investigating committee (Dimock, 
p. 111). 

The Wade committee, so constituted, went about its duties vigi- 
lantly during the entire course of the war. Their reports comprise 
four large volumes. In truth, it may be said that this committee 
took over a partial control of Union operations. Practically no phase 
of the conflict escaped the inquisitorial eye. Battles, denver em- 
ployees, naval stations, surrenders at sea, military and naval supplies 
were summarily investigated. War contracts were inspected with 
special zeal. If legislative meddling could be shown to be damaging 
from a strategic standpoint, at least Congress was able to legislate 
with adequate knowledge and to hold the officials in Washington and 
upon the line of battle to strict accountability (p. 112). 
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Attention is invited to the activities of the Joint Committee on the 
Investigation of the Pearl Harbor Attack, which furnishes a direct 
contrast to the Committee on the Conduct of the Civil War. Though 
actual hostilities had ceased when this last investigation of the disaster 
was undertaken, the activities of the committee were seriously re- 
stricted by an order issued by President Truman on August 28, 1945, 
which directed the pertinent departments, agencies, and units to— 
take such steps as are necessary to prevent release to the public except with the 
approval of the President in each case— 

of certain information. While the order was later modified, this new 
order contained the phrase ‘‘material to the investigation,” which in 
effect left the decision on this point in the Executive rather than in the 
committee. (See S. Doc. No. 244, 79th Cong., p. 498.) 

Nor were these the only restrictions. The committee restricted the 
activities of its own members, preferring, it seems, to depend upon 
counsel to produce facts and develop the case. There was certainly 
no assertion of authority comparable to that asserted by its pred- 
ecessor, the earlier Committee on the Conduct of the Civil War. 

The congressional investigation into the conduct of Gen. Andrew 
Jackson during the Seminole War (Annals of Congress, 15th Cong., 
2d sess., pp. 37, 256), may have influenced the attitude of the general, 
when the matter of the congressional investigation came up during 
his term of office as President. For an account of this episode see 
appendix 6. 

Recent difficulties are characterized by the directive of March 13, 
1948 (13 Federal Register 1359), wherein the President ordered that 
reports of the FBI and other investigative agencies of the executive 
branch were to be regarded as confidential. 

Any subpena or demand or request for information, reports, or files of the nature 

described, received from sources other than those persons in the executive branch 
* * * who are entitled thereto by reason of their special duties, shall be respect- 
fully declined on the basis of this directive, and the subpena or demand or other 
request shall be referred to the office of the President for such response as the 
President may determine to be in the public interest in the particular case. There 
shall be no relaxation of this directive except with my express authority. 
In this connection, see House Report No. 141, 45th Congress. The 
effectiveness of this type of regulation can be seen in Touhy v. Ragen 
(1951) (340 U. S. 462), which involved a similar regulation of the 
Attorney General (11 Federal Register 4920). The Supreme Court 
held that the order effectively precluded a response to a subpena duces 
tecum by a subordinate officer, in this case an FBI agent. 

Senate Resolution 15, 83d Congress, ostensibly is an attempt to 
provide summary proceedings in the Senate for the purpose of coping 
with the refusal of an officer to produce books and papers. It would, 
in effect, command the Sergeant at Arms either to produce the re- 
quired books, papers and records or to take the defaulting officer into 
bodily custody and bring him before the bar of the Senate. (See 
Congressional Record (daily), January 9, 1953, vol. 99: 278-279). 

The executive branch can be, and often is, very cooperative es- 
pecially in situations of national excitement and public demand for 
information. For examples, note the information concerning the in- 
surgency in prisoner-of-war camps in Korea which was promptly 
declassified and made available under pressures of congressional de- 
mand and public opinion. (See H. Repts. Nos. 2128, 2129, 2130, 
and 2131, 82d Cong.) 
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4. The subpena 

As indicated in this report, investigations of Executive action are 
well grounded by long-continued practice. In conducting these in- 
vestigations, the authority of Congress should be recognized in un- 
equivocal terms. (See Dimock, Congressional Investigating Com- 
mittees (1929), pp. 146-147.) While the use of a blanket subpena 
might, in some instances, raise the cry of protest “fishing expedition,” 
there appears to be no reason why the subpena of a congressional 
committee, especially where an executive department or agency is 
involved, should not be as broad as, or broader than, that which a 
Federal grand jury may issue. A corporate officer does not hold the 
books and papers of his company in a private capacity (see Essgee Co. 
v. U.S. (1923), 262 U. S. 151, 158) and is required to submit them 
to a duly constituted authority, such as a grand jury, when demand 
is suitably made (p. 156). The time-honored cry “fishing expedi- 
tion,’”’ standing alone, can no longer serve to halt pretrial discovery 
(Hickman v. Taylor (1947) 329 U. S. 495, 507.) Similarly, an 
officer in the executive branch does not hold the public papers and 
documents of his office in a private capacity and accordingly should 
be required to submit them to Congress, or one of its committees, upon 
proper demand. 

In exercising its authority, Congress of necessity will be guided by 
good judgment and expediency, giving due consideration to the nature 
of the inquiry, the state of public and international affairs, and the 
general welfare of the country. 


§. Concluding statement 


The beginning of this section stated that no categorical answer 
can be given to the question: How far can Congress go in requiring 
information from the executive branch? ‘The activities of an investi- 
2 committee and its members are limited by the extent of the 

acking which the particular House, or Congress itself, is willing to 
afford by way of official action, either at the bar of the Senate or 
House or otherwise. 

In answer to the second question: To what extent does the separa- 
tion of powers of the Federal Government protect the executive 
officers? The answer, to the extent that there is an answer, is found 
in the historical right of the legislative branch to assert the right 
of inspection, even over the objections of the Executive. Past 
practices in the Federal Government, in this regard, furnish an 
inconclusive and unsatisfactory guide. Precedent has never defini- 
tively passed the point where the assertion was made. 


VIII. INVESTIGATION OF THE JUDICIAL BRANCH 


Congress legislates with respect to the courts. It enacts judicial 
codes (Public Law 772, 80th Cong., U.S. C. 28:1 et seq.). It provides 
for rules and it amends rules (48 Stat. 1064, 64 Stat. 158, 45 Stat. 54). 
It has removed jurisdiction (61 Stat. 81). It has provided an adminis- 
trative office w, S. C. 28:601 et seq.). To argue that Congress must 
enact legislation pertaining to the courts without the aid of pertinent 
knowledge would, indeed, be an anomaly. We do not believe that 
separation of powers requires this result either as a doctrine or as a 
practical matter. See Ez parte Grossman (1925) (267 U. S. 87, 
119-120). 
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In the exercise of its constitutional power to obtain information for 
a legislative purpose, Congress has investigated the conduct of judges. 
See Senate Heeoluticn 170, 74th Congress, which supplemented earlier 
resolutions by einthaag, Pape an investigation of the administration of 
justice in the courts. agreed to, this resolution reads: 

Resolved, That in addition to the authority conferred vRee the Ryorial Commit- 
tee of the Senate To Investigate the Administration of Receivership and Bank- 
ruptcy Proceedings in the Court of the United States, created under Senate 
Resolution 78, Seventy-third Congress, first session, agreed to June 13, 1933, and 
supplemented by Senate Resolution 72, Seventy-fourth Congress, first session, 
agreed to February 15, 1935, said committee shall have guihotay to make a full 
and complete investigation of the administration of justice in the courts of the 
United States. The Department of Justice is requested to furnish the committee 
such investigators and legal assistants as the committee may require in its 
investigation. 

Pursuant to this resolution the special Senate committee interro- 
gated a United States district court judge under oath and refused to 

rmit him to be represented by counsel. (See hearings before a 

pecial Committee To Investigate Bankruptcy and Receivership 
Proceedings and Administration of Justice in United States Courts, 
U. S. Senate, 74th Cong., 2d sess., pursuant to S. Res. 78, 73d Cong., 
and S. Res. 72 and S. Res. 170, 74th Cong., pt. 8, pp. 2299 ff.) Charges 
against judges and legislative propositions relating to the service of 
the Department of Justice historically have been within the jurisdic- 
tion of the Committee on the Judiciary. (See 4 Hinds’ Precedents, 
secs. 4062 and 4067; see also Rules of the House, H. Doc. No. 564, 82d 
Cong., rule XI, 12, pp. 347-348.) 

This service has supported consistently the general right of Congress 
to require the production of information mal pertinent to its 
exercise of the constitutional grant of all legislative power. (See H. 
Rept. No. 1595, 80th Cong., pts. 1 and 2, on H. J. Res. 342; and H. 
Rept. No. 1753, 80th Cong., on-H. Res. 522.) However, we also have 
stated consistently, and we wish to emphasize the fact, that the right 
is not self-executing and that the activities of investigatory committees 
are limited in many instances by the extent of the backing which the 
particular House, or Congress itself, is willing to afford by way of 
official action either at the bar of the Senate or the House or otherwise. 

Mr. Justice Tom Clark declined an invitation of Chairman Keat- 
ing, Subcommittee To Investigate the Department of Justice, 83d 
Congress (hearings * * * omit No. 2, pt. 2, p. 2134), and he later 
declined to honor a subpena from Chairman Velde, House Committee 
on Un-American Activities. 

According to a news report (Washington Evening Star, June 23, 
1953) the House Committee on the Judiciary voted 22 to 5 against 
the recommendation of the Keating subcommittee that Mr. Justice 
Clark be subpenaed following his refusal of the invitation to testify. 

Committee Chairman Chauncey W. Reed * * * said his group decided not to 
disclose how individual members voted. He revealed, however, that the com- 
mittee agreed unanimously that the committee had authority to issue a subpena 
to a Supreme Court Justice. 

The Keating subcommittee also directed United States District 
Judge Louis Goodman to appear. This is the same Judge Goodman 
who criticized a Senate committee for lacking an atmosphere of im- 
partiality. In a letter to the subcommittee, seven district judges, 
including Judge Goodman, professed unwillingness that a judge should 
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testify with mepes to any judicial proceeding (pp. 1753-1754). He 
did appear and did testify although with obvious reluctance (pp. 
1752-1766). 


IX. GENERAL OBSERVATIONS AND SUGGESTIONS 


If the general investigatory powers of Congress are derived by impli- 
cation from the vesting by the Constitution of “All legislative Powers’’ 
in the Congress, then as a necessary corollary these powers must rest 
with the Congress, together with the right to effectively invoke them, 
rather than with the committees and subcommittees which merely 
exercise authority actually assigned. Stated otherwise, the ultimate 
power to punish a recusant witness rests with the Senate or the House 
of Representatives rather than with the committees, the subcommit- 
tees, or their chairmen. Even in instances where Revised Statute 102 
is invoked, this is done upon the determination of the parent body. 
See in this connection the statement of Senator Walsh before the 
Senate, March 22, 1924 (Congressional Record 65: 4725-4726). 


1. General types of contempt cases 


Two types of cases should be noted in any discussion of the exercise 
by Congress of its investigatory power. The first type involves the 
person whose attitude and actions are unruly and obstreperous and 
indicate contempt of Congress and its powers. The only recourse 
available in this instance is punishment at the bar of the House or 
the Senate. For excerpts of testimony illustrative of this type of 
case, see McGeary, The Development of Congressional Investigative 
Power, pages 74-79. The chairman in the recounted instance warned 
the witness of possible proceedings before the bar of the Senate. 
(See also Cannon’s Precedents, vol. VI, secs. 332-334.) 

The second type of case arises where the witness, though otherwise 
courteous and cooperative, refuses to give requested iuformation. 
In this instance he may be taken before the bar of the Senate or 
House or he may be prosecuted under Revised Statute 102 (U.S. C. 
2:192). The observations and suggestions in this section are directed 
to this second type of case. 


2. Limitations on investigatory powers 


Inasmuch as the investigatory powers of Congress are derived b 
implication from the grant of “‘All legislative Power” in article i 
section 1, of the Constitution there can be no express constitutional 
limitations on the exercise of these powers. The only general con- 
stitutional provision affording an absolute safeguard appears to be 
the privilege against self-incrimination found in the fifth amendment. 
However, the constitutional right (fourth amendment) to be free from 
unreasonable searches and seizures may be protected by a timely 
anne to the proper court. 

0 assumption should be made that, because there are few absolute 
limitations or protective safeguards, the witness is completely at the 
mercy of a subcommittee, for its authority and activities are subject 
not only to review by the courts, but also to review and cine of 
the whole committee as well as the Senate or the House, as the case 
may be. An omission in this chain of review occurs when Congress 
is not in session. Then the violation of Revised Statute 102, instead 
of being reported to the Senate or House, is reported to the President 
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of the Senate or the Speaker of the House who in turn certifies the 
statement of fact under seal to the appropriate United States attorney 
for submission to the grand jury for action (U.S. C. 2:194). An 
example of this type of certification is the following letter from 
Representative Rayburn, Speaker of the House, 79th Congress, to 
Representative Martin, Speaker of the House, 80th Con (Con- 
gressional Record 93:39-40), relating to Benjamin F. Fields: 


Sevect Commitree To INvEsTIGATE DisposiTion oF SurPLUS PROPERTY 


The Speaker laid before the House the following communication which was 
read by the Clerk: 
January 3, 1947. 


The SPEAKER, 
House of Representatives, United States, 
Washington, D. C. 


Dear Mr. Speaker: I desire to inform the House of Representatives that 
subsequent to the sine die adjournment of the 79th Congress the Select Committee 
To Investigate the Disposition of Surplus Property, authorized by House Resolu- 
tion 385, 79th Congress, reported to and filed with me as Speaker a statement of 
facts concerning the willful and deliberate refusal of Benjamin F. Fields to produce 
certain books, records, documents, memoranda, and papers which had been duly 
subpenaed before the said select committee of the House, and I, as Speaker of the 
79th Congress, pursuant to the mandatory provisions of Public Resolution 123, 
75th Congress, certified to the United States attorney, District of Columbia, the 
statement of facts concerning the said Benjamin F. Fields on September 6, 1946. 

Respectfully, 
Sam RayBurn. 


However, in certifying these facts— 


it necessarily follows that either the President of the Senate or the Senate itself 
must determine to be true what the committee has found prima facia, namely, 
that it has propounded a pertinent question and the witness has refused to answer 
that pertinent inquiry (Senator George, discussing the Sinclair case, Congressional 
Record 65:4726). 


8. Relevancy and pertinency 

With regard to this matter of relevancy or pertinency, no set rule 
can be stated at this time. Congressional investigations are part of 
the legislative process and are used to obtain facts and information 
for legislative purposes. They are not criminal prosecutions, grand- 
jury inquisitions, nor any other type of judicial proceeding and there- 
fore committees conducting such investigations are not bound by rules 
of evidence or other court procedural safeguards. A witness may take 
issue with a committee on the question of relevancy or pertinency and 
leave the correctness of his judgment to the final determination by the 
court as a question of law if he is prosecuted under Revised Statute 
102 (Townsend v. U. S., supra; Sinclair v. U. S., supra; McGrain v. 
Daugherty, supra; Morford v. U. S. (1949) 176 F. 2d 54). But as 
pointed out before, if he is mistaken that will not save him from 
punishment though he acted in good faith or on advice of counsel. 
Relevancy is by precedent left largely to the determination of the 
committee (Townsend v. U. S., supra; McGrain v. Daugherty, supra; 
and U.S. v. Dennis (1947) 72 F. g 417, 420). 


4. Recommending action to the executive branch 

Mindful, then, of the fact that a legislative inquiry is not a judicial 
proceeding and is therefore not bound by court rules and procedural 
safeguards, a committee or a subcommittee should carefully avoid 
actions which indicate usurpation of judicial or grand-jury functions. 
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Granted that investigations seeking facts and information may dis- 
close crimes, or that they may have certain salutary supervisory 
aspects with regard to administration of the laws, these are merely 
incidental though perhaps important results. Inviting the attention 
of proper administrative agencies informally to pertinent disclosures 
may be defensible but the formal transfer by a chairman of informa- 
tion obtained to the executive branch with a demand for action as a 
matter of practice is open to serious question. At least one safeguard 
suggests itself—if such formal reference is to be made it should be 
done upon the recommendation of the full committee as approved by 
the Senate or the House. 
§. Disclosure of crimes and future prosecutions 

At this yet it is pertinent to note that perhaps a witness may be 
immunized by an incautious or overzealous chairman against possible 
conviction for crimes which he has committed. In this connection 
see part III of this memorandum. Therefore, where congressional 
investigation cuts across a situation involving a crime, a delicate 
question is presented. The fifth amendment protects a witness 
against forced disclosures in any proceedings which can later be used 
to convict him. This constitutional protection he must affirmatively 
claim. (See Jn re Knickerbocker Steamboat Co. (1905), 136 F. 956.) 
But the law (R. S. 102) makes the refusal of a witness to testify a 
crime. In order to invoke this law there must be afforded an abso- 
lute immunity which appears to be provided by United States Code 
18:3486. Admitting that there is infirmity in this statute (U. S. v. 
Bryan (1950), 339 U. S. 323) a committee could not in good conscience 
require a witness to make disclosures which could be used to convict 
him later and then tell a witness he had no right to rely on the statu- 
tory immunity; that he should have claimed the constitutional im- 
munity. Thus where a congressional investigation seeking informa- 
tion for legislative purposes indicates that transactions under scrutiny 
involve crimes, the committee will be required to decide whether it is 
more important to the legislative process to have all the facts regard- 
less of possible immunization of the wrongdoers or whether a future 
criminal prosecution is more important. In the face of a dilemma of 
this nature, the committee should proceed with caution, seeking either 
a waiver of immunity by the witness or the counsel of law-enforce- 
ment units before proceeding with further interrogation. 


6. Potential resistance by executive officers 


As no dividing line can be drawn or worthwhile generalization 
made with regard to potential resistance to committee subpenas by 
officers in the legislative, judicial, or executive branches (particularly 
the “principal officers” of the latter—see Constitution, art. 2, sec. 2, 
cl. 2) and, inasmuch as resistance, when experienced, often stems from 
instructions from the highest authority (see pt. VIII-3), perhaps 
mindful of the doctrine of separation of powers, the Senate and the 
House should adopt some uniform plan or procedure for determining 
in advance of an actual clash how far the committee or subcommittee 
is to be backed in seeking information. Where a special resolution 
has authorized and directed a specific inquiry, resort to this special 
procedure would be unnecessary because of the determination in 
advance of the scope thereof, but where the chairman of a standing 
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committee, and especially where the chairman of a subcommittee, 
seeks to invoke against a “principal officer” general investigatory 
authority, such as was granted to standing committees of the Senate 
ee 134 (a) of the Legislative Reorganization Act of 1946 
(Public Law 601, 79th Cong., 60 Stat. 812), and resistance is antici- 
pated as a result of the preliminary work of the subcommittee, then 
the matter should have the specific authorization of the full committee 
and the Senate or the House as the case may be. Such authority 
could be stated in the form of a resolution which should be voted up 
or down by the interested body. This procedure would avoid embar- 
rassing tests of strength with subsequent appeals by chairmen of 
subcommittees to the parent body for vindication. At the same time 
it would serve as a guide to the “principal officer” of the will of the 
Senate or the House with regard to the pertinency of demanded 
information. 


7. Guide for handling recalcitrant witnesses 

The suggestion has been made that this memorandum also contain 
material which would serve as a procedural guide to a chairman who is 
confronted with a recalcitrant witness. The following proceedings 
before the Senate Committee on Public Lands and Surveys on March 
22, 1924, will serve as a partial guide. Mr. Sinclair had just made a 
statement which, among other things, contained the following: 

(a) Immunity waived. — 

I do not decline to answer any question upon the ground that my answers tend 
to incriminate me (Congressional Record 65:4723 and 4786). * * * 

He thus waived immunity. 

(6) Questions framed with care.—Thereupon the following proceed- 


ings were had: 
Senator Watsu of Montana. Mr. Sinclair, I desire to nneeronnte you about a 


matter concerning which the committee had no knowledge or reliable information 
at any time when you had heretofore eppse’ before the committee and with re- 
spect to which you must then have had knowledge. I refer to the testimony given 
by Mr. Bonfils concerning a contract that you made with him touching the Teapot 
Dome. _ I wish you would tell us about that. 

Mr. Srncuarr. I decline to answer on advice of counsel, on the same ground. 

Senator Wats of Montana. Since you were last upon the stand we had, Mr. 
Sinclair, before us a copy of a contract entered into between the Mammoth Oil 
Co., under which or as a consequence of which the Pioneer Oil Co. ceased to be a 
competitor of yours in this lease of the Teapot Dome. Will you tell us about 
that matter? 

Mr. Srncuarr. I decline to answer on advice of counsel, on the same ground. 

Senator Wausu of Montana. When your private confidential secretary, Mr. 
Wahlberg, was before the committee he told us about the loan of some stock of 
the — Consolidated Co. to one Hays. Will you tell us about that trans- 
action 

Mr. Srncuair. I decline to snswer by advice of counsel, on the same ground. 

Senator WatsH of Montana. Since you were on the stand last Mr. John C. 
Shaffer told us about an agreement between yourself and Secretary Fall, under 
which Mr. Shaffer was to receive from you a certain portion of the territory 
covered by the lease which you secured for the Mammoth Oil Co. Will you tell 
us about that matter? 

Mr. Sincuarr. I decline to answer on the advice of counsel, on the same ground. 

Senator WausH of Montana. Mr. Sinclair, will you tell the committee where 


etna you met Secretary Fall during the months of November and December 


Mr. Srncuarr. I decline to answer on the advice of counsel, on the same ground. 
Senator Wausa of Montana. On the 3d day of February 1923, Mr. Sinclair, 


as my information is, you caused to be transmitted to the Nationa! Metropolitan 
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Bank, of this city, from the National Park Bank, of New York, the sum of $100,000 
payable to your order which, on the 7th day of February 1923, you transmitted 
to the Chase National Bank upon your direction. Will you tell us about that 
transaction? 

Mr. Srnciarr. On advice of counsel I decline to answer, on the same ground. 

Senator WausxH of Montana. Information has come to the committee to the 
effect that you contributed 75,000 shares of the stock of the Sinclair Consolidated 
Co. to Mr. Hays, or to someone representing the National Republican Com- 
mittee, for the purpose of making up the deficit in the account of that committee. 
Will you tell us about that matter? 

Mr. Sinciarr. On advice of counsel I decline to answer, on the same ground. 

Senator Wasa of Montana. The committee is still desirous, Mr. Sinclair, of 
eee the books of the Hyvas Corp. Are you prepared to produce those 
books 

Mr. Stncuiarr. On advice of — I decline to bring the books before this 
committee, upon the same groun 

Senator Wa.sH of Montana. Then, Mr. Chairman, I offer to prove by the 
witness, if he would answer, that, among other things 

Senator SPENCER (interposing). Do I understand, Senator Walsh, that what 
you propose to put into the record is what you think the witness would testify 
if he did not claim exemption? 

Senator Wausu of Montana. Yes, sir. I propose to prove certain facts by 
this witness. 


(c) Counsel permitted to interpose.— 


Mr. Lirtueton. If I have any rights at all here—I am counsel for the witness—I 
certainly object to your putting into this record what you imagine the witness 
would have answered when he has claimed his rights here under the law. 

Senator WausH of Montana. All right, Mr. Littleton. 


(d) Member protests— 


Mr. Litt.eton. I protest most earnestly against it as an outrage. 

Senator Wausau of Montana. I protest, Mr. Chairman, against any such re- 
marks from counsel as an abuse of his privilege. Counsel yesterday, here by the 
courtesy of this committee, said that certain things that this committee propose 
to do were monstrous, and now we are told this morning that what I offered to do 
with the privilege of the committee, is an outrage. That is an abuse of the 
privilege of counsel, and I desire the chairman to admonish counsel to that effect. 


(e) Chairman rebukes counsel.— 


The CuarrMaNn. It is the opinion of the chairman that counsel went beyond 
his rights, both yesterday, and today, in his statements. 

Senator WausxH of Montana. Now, Mr. Chairman, inasmuch as the witness, 
through his counsel, has objected and protested against the proposal which I 
make to set out what I expect to prove by the witness, I do not press my purpose 
to state the facts to the committee. That is all, Mr. Chairman. 

The Cuarrman. Any further questions? 

Senator Di... I wanted to ask Mr. Sinclair whether he was willing to answer 
any questions about the services that Mr. Archie Roosevelt performed for his 

rganization in reference to testimony given here since he was last before us. 
Mr. Srncuair. I decline to answer, by advice of counsel, on the same ground. 

Senator Apams. Mr. Sinclair, I believe in an earlier hearing you testified, in 
answer to a question, that you have in no way, and none of your companies had 
in any way, given or loaned anything to Secretary Fall. Is that correct? 

Mr. Sincuarr. I decline to answer, on advice of counsel, on the same ground. 

The CHAIRMAN. Are there any further questions on the part of any member of 
the committee? Senator Adams, have you any further questions? 

(No response.) 

The CuHairMAN. Mr. Sinclair, you are excused. 


(f), Declaration of contempt wnnecessary.—Note should be taken of 
the obvious care with which these questions were framed and the fact 
that several Senators participated. There was no declaration of con- 


tempt although the chairman might have specifically warned the 
witness had he deemed such warning useful under the circumstances 
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or necessary. At the close, the witness was simply notified, “Mr. 
Sinclair, you are excused.” 

(g) Committee deliberates action and reports ——A preliminary report 
of this proceeding was given to the Senate (p. 4722) on March 22, 1924. 
Two days later Senator Ladd, the chairman of the committee, sub- 
mitted for the committee a further report which contained not. onl 
the earlier material but also an enumeration of the committee’s 
authority—thus the report contained a statement of the authority 
of the committee and a bill of particulars (p. 4785). The decision to 
report the incident quite nat y was arrived at after full deliberation 
under the rules of the committee which decided questions of quorum 
and procedure as well as who should make the report. Thereupon 
Senator Walsh made the following motion before the Senate: 

I now move that the President of the Senate be by the Senate directed to certify 
to the district attorney for the District of Columbia the facts as reported, in the 
report by the Committee on Public Lands and Surveys. 


The Presip1nc Orricer. The question is upon agreeing to the motion of the 
Senator from Montana (p. 4788). 


(h) Senate takes action—During the debate a ro ge was made 
and accepted by Senator Walsh that he modify the motion to read 
that “the Senate adopt the report of the committee and direct the 
Presiding Officer,” etc., to certify the report to the district attorney. 
(See p. 4790.) The modified motion was agreed to by rollcall vote 
(p. 4791). The report of the committee was certified accordingly; 
an indictment was returned by the grand jury against Sinclair, an : 
was convicted. An appeal was carried to the United States Supreme 
Court (279 U. S. 263). There the Court reviewed the entire record. 
Questions cannot be lifted out of context or related questions in order 
to obtain a conviction (U. S. v. Raley (1951), 9 F. Supp. 495). In- 
teresting to note is the fact that the first count in the indictment was 
based on the refusal of Sinclair to answer the first question asked by 
Senator Walsh (279 U. S. 288). Thus the Sinclair case furnishes 
excellent guidance in precedent to a chairman who is mindful of the 
fact that his primary function is directed at factfinding for legislative 
purposes rather than at potential criminal prosecutions. If the latter 
were the primary function, then of necessity complete procedural 
rules and safeguards would be necessary. 

On the House side the present committee having the most extensive 
experience in citing recusant witnesses appears to have evolved a 
somewhat uniform procedure and form in presenting each case to the 
House of Representatives. A study of House Reports Nos. 1128 to 
1137 of the 80th Congress indicates that the Committee on Un- 
American Activities has stated with care its authority and the incident 
which it reports. However, it is doubtful if a certification by com- 
mittee counsel of the adequacy of the record carries any weight in the 
courts. (See S. Repts. Nos. 200, 201, 202, 205, 206, and 207, 82d 
Cong.) 

8. Reversible procedural error 


Once criminal prosecution in the courts is under way, there arises 
@ question of how far the court will go behind the resolution directing 
the certification of the case to the district attorney. The authoriza- 
tion of the committee will naturally be carefully examined; however, 
it is doubtful if the court will go behind the resolution to examine 
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the minutes and the rules of the committee. Supporting the assump- 
tion that it will not do so is the refusal of the Supreme Court to do 
this with regard to acts of Congress properly certified, approved, and 
deposited in the State Department in order to search for possible pro- 
cedural deficiencies in the journals of the Senate or the House. (See 
U. S. v. Ballin (1892), 144 U.S. 1, 4, and Field v. Clark (1892), 143 
U. S. 649, 669-670, and 673.) However, if the defendant has raised 
the question of ae. then procedural proof is essential. (See 
Christoffel v. U. S. (1949) 338 U. S. 84, and U. S. v. Bryan (1950) 
339 U. S. 323.) 
X. Ruies 


It is not the purpose of this memorandum to examine the various 
legislative proposals ne to uniform rules for conducting con- 
cee investigations. (See Galloway, Proposed Reforms (1951), 


niversity of Chicago Law Review 18: 478.) For a current listing of 
proposals, see Digest of Public General Bills, items listed under 
subject heading “Investigations, hearings,” etc. Rules of this nature 
are, of course, within the enaatieedindiel power of each House (art. I, 
sec. 5, cl. 2). They need not be enacted as statutory law. 

House Report No. 1748, 82d Congress, reporting the recusancy of 
Henry W. Grunewald contains the rules of procedure of the Ways and 
Means Subcommittee on Administration of the Internal Revenue laws. 
(See pp. 43-44.) The House Committee on Un-American Activities 
has published its rules including applicable Rules of the House, in a 
small nine-page booklet containing advisory footnotes. 

As an illustration of rules used in congressional investigations, we 
have selected for presentation here, the rules of procedure of the House 
Committee on the Judiciary, Subcommittee to Investigate the Depart- 
ment of Justice. (See Hearings * * *, 83d Cong., serial No. 2, pt. 


1, p. 1.) 


1. No major investigation shall be initiated without approval of a majority of 
the subcommittee. Preliminary inquities may be initiated by the subcommittee 
staff with the approval of the chairman of the subcommittee. 

2. The subject of any investigation in connection with which witnesses are sum- 
moned shall be clearly stated before the commencement of any hearings, and the 
pr gg sought to be elicited shall be relevant and germane to the subject as so 
stated. 

3. All witnesses at public or executive hearings who testify as to matters of fact 
shall be sworn. ' 

4. Executive hearings shall be held only with the approval of a majority of the 
we of the subcommittee, present and voting. All other hearings shall be 
public. 

5. Attendance at executive sessions shall be limited to members of the sub- 
committee and its staff and other persons whose presence is requested or consented 
to by the subcommittee. 

6. All testimony taken in executive session shall be kept secret and shall not be 
released or used in public session without the approval of a majority of the 
subcommittee. 

7. Any witness summoned at a public session and, unless the subcommittee 
by a majority vote determines otherwise, any witness before an executive session 
shall have the right to be accompanied by counsel, who shall be permitted to 
advise the witness of his rights while on the witness stand. 

8. Every witness shall have an opportunity, at the conclusion of the examina- 
tion by the subcommittee, to supplement the testimony which he has given, by 
making a brief written or oral statement, which shall be made part of the record; 
but such testimony shall be confined to matters with regard to which he has 
previously been examined. In the event of dispute, a majority of the subcom- 
mittee shall determine the relevancy of the material contained in such written or 
oral statement. 


700 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


9. An accurate stenographic record shall be kept of the testimony of each 
witness, whether in public or in executive session. In either case, the record of 
his testimony shall be made available for inspection by the witness or his counsel; 
and, if given in public session, he shall be furnished with a copy thereof at his 
expense if he so requests; and, if given in executive session, he shall be furnished 
upon request with a copy thereof, at his expense, in case his testimony is sub- 
sequently used or referred to in a public session. 

10. Any person who is identified by name in a public session before the sub- 
committee and who has reasonable ground to believe that testimony or other 
evidence given in such session, or comment made by any member of the sub- 
committee or its counsel, tends to affect his reputation adversely, shall be afforded 
the following privileges: 

(a) To file with the subcommittee a sworn statement, of reasonable length, 
concerning such testimony, evidence, or comment, which shall be made a 
part of the record of such hearing. 

(b) To appear personally before the subcommittee and testify in his own 
behalf, unless the subcommittee by a majority vote shall determine otherwise. 

(c) Unless the subcommittee by a majority vote shall determine otherwise, 
to have the subcommittee secure the appearance of witnesses whose testimony 
adversely affected him, and to submit to the subcommittee written questions 
to be propounded by the subcommittee or its counsel to such witnesses. Such 
questions must be proper in form and material and relevant to the matters 
alleged to have adversely affected the person claiming this privilege. The 
subcommittee reserves the right to determine the length of such questioning. 

(d) To have the subcommittee call a reasonable number of witnesses in 
his behalf, if the subcommittee by a majority vote determines that the ends 
of justice require such action. 

11. Any witness desiring to make a prepared or written statement in executive 
or public sessions shall be required to file a copy of such statement with the counsel 
or chairman of the subcommittee 24 hours in advance of the hearing at which the 
statement is to be presented. 

12. No report shall be made or released to the public without the approval of a 
majority of the full Committee on the Judiciary. 

13. No summary of a subcommittee report or statement of the contents of such 
report shall be released by any member of the subcommittee or its staff prior to 
the issuance of the report of the subcommittee. 


XI. House PrecepENTs—PUNISHMENT AT THE BAR 


An examination of volume 3, Hinds’ Precedents of the House * * *, 
relating to contempt proceedings before the bar of the House, indicates 
an established procedure having not only general uniformity, but also 
considerable flexibility. For convenience these precedents are 
outlined under the following 14 headings: 


1. Answers at the bar 

Witnesses arraigned at the bar of the House have at times been 
ee to answer orally (sec. 1669) and not under oath (sec. 1688) ; 

ave at other times been required to answer in writing and under 
oath (secs. 1670, 1684), or in writing but not sworn to (sec. 1687), or 
having answered in writing have been permitted to make oral state- 
ments (sec. 1686); have been permitted to file an amended answer 
(secs. 1673, 1693), and present an answer which in fact was an argu- 
ment (sec. 1689). 

It is for the House, not the Speaker, to determine whether or not a 
person arraigned for contempt shall be heard before being ordered 
into custody (sec. 1684). 


2. Confinement 


A person adjudged in contempt may, under order of the House 
(1) be continued in close custody by the Sergeant at Arms (secs. 1669, 
1684), (2) be committed to the common jail of the District of Columbia 
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(secs. 1672, 1690), or (3) be kept by the Sergeant at Arms in close con- 
finement in the guardroom of the Capitol Police (sec. 1686). 


3. Continuance 


A continuance may be granted to permit the witness to consult 
counsel and prepare his answer (secs. 1668 and 1695). 


4. Costs 


The payment of costs has been required as a condition to discharge 
(secs. 1677, 1680, 1688). 

The House has assumed the expenses of Members defending suits 
brought by persons punished for contempt (secs. 1716 and 1717). 


5. Counsel 


The general practice has been to permit a recusant witness to have 
the assistance of counsel (secs. 1667 and 1696). 


6. Examination 


A person on trial at the bar of the House for contempt has been 

iven permission to examine witnesses, while examination for the 

ouse was done by a committee (sec. 1668). 

During the trial before the bar of the House, Members were exam- 
ined in their places (sec. 1668). 


7. Habeas corpus 


The Sergeant at Arms asks for and receives instructions from the 
House upon being served with a writ of habeas corpus (sec. 1691). 
8. Privilege 

A witness has been held in contempt of the House and imprisoned 
for refusing to divulge information which, he claimed, mvolved 
transactions privileged by reason of an attorney-client relationship 
(sec. 1689). (In this case the witness, Stewart, later brought an action 
of trespass for assault and false arrest against Speaker Blaine and 
Sergeant at Arms Ordway but the court held that an order of the 
House was complete protection to both (Stewart v. Blaine (1874), 1 
MacArthur 453).) 


9. Procedure—Arrest, arraignment, and trial in the House 


It is important to realize that the House of Representatives has the 
power, for’ which there is ample precedent, to conduct its own trial 
of the contempt of witnesses before committees. This jurisdiction 
has been used in the past against recalcitrant parties, and although not 
frequently assumed of late, it is nevertheless a selective course of 
action. In recent years it has been more common practice to deliver 
those charged with contempt to the proper tribunals for appropriate 
criminal action. The press of legislative affairs has prompted the 
Members to use the latter procedure. This trend has resulted per- 
haps in a more ordinary and uniform dispensation of justice, and 
morcover it has relieved a busy legislative body of an additional task, 
but both have been at a sacrifice. Undoubtedly the prestige of the 
legislative branch of the Government would be enhanced if it occa- 
sionally handled the punishment of contempt in its own right. Force- 
ful and determinate action to substantiate the power of Congress to 
compel disclosure of information pertinent to the legislative processes 
would be a salutary caveat to prospective malefactors. It is believed 
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that the present is a propitious time for the House and the Senate 
to energetically enforce its prerogatives. 

Appendix 1, attached hereto, is a sample case of the procedure of 
arrest, arraignment, and trial in the House. Close scrutiny of the 
procedural steps illustrates that the power of the House to conduct 
a trial is plenary and that the only inhibiting factor, from both the 
procedural and substantive legal aspects, is the will of the Members 
expressed by their votes. 


10. Prosecutions in the courts 


The case of a recalcitrant witness in custody, pursuant to a resolu- 
tion requiring the Sergeant at Arms of the House to commit him to 
the common jail, has been certified by the Speaker to the district 
attorney of the District of Columbia. Upon indictment, the witness 
was delivered to the officers of the court (sec. 1672). 


11. Purgation 


A witness has been deemed to have purged himself of contempt— 

(1) By respectful and sufficient answers at the bar of the 
House (secs. 1670, 1676, 1678, 1681, 1682, and 1692). 

(2) By showing that he was under heavy local bonds which, 
he was advised, would be forfeited if he left the jurisdiction and 
that he was willing to appear and answer (sec. 1673). 

(3) By showing that he left town, contrary to the order of 
the oo under a misapprehension or misunderstanding (sec. 
1674). 

(4) By showing that he had appeared before the committee, 
ee and paid the costs growing out of the attachment (sec. 
1673). 

(5) By a letter of apology where a disrespectful answer was 
submitted upon arraignment (sec. 1693). 

(6) By promising to respond (sec. 1694) although he may be 
retained . custody until the committee reports the purgation 
(sec. 1701). 


12. Record 


A committee in reporting contumacy included a transcript of the 
testimony (sec. 1671). 

In reporting the contempt to the House, the committee should 
show that the testimony or papers required are material, and it 
should present copies of the subpenas (sec. 1701). 


13. Service 


In the absence of the Sergeant at Arms, his deputy has been em- 
powered by special resolution to execute the orders of the House and 
to arrest a recalcitrant witness (sec. 1669). The Sergeant at Arms 
has, however, without specific authorization merely endorsed on a 
subpena a deputation to another (sec. 1673). In Massachusetts, a 
warrant for arrest directed only to the Senate Sergeant at Arms was 
held by Chief Justice Shaw to be limited to the person named and 
therefore could not be served by a deputy (sec. 1718, 15 Gray 399). 
The form of the resolution may command the Sergeant at Arms or 
his special messenger to execute the order or make the arrest (sec. 
1688). 
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14. Subpena 

The validity of a subpena signed only by the chairman of a House 
committee has been sustained (sec. 1668) and verbal defects will not 
avail to defeat contempt proceedings (sec. 1696). 


15. Warrant—return 
The warrant of the Speaker is as follows: 


To A. J. Glossbrenner, Sergeant at Arms of the House of Representatives: 

You are hereby commanded to arrest John W. Wolcott, wheresoever he may be 
found, and have his body at the bar of the House forthwith to answer as for a 
contempt in refusing to answer a pooper and competent question propounded to 
him by a select committee of the House of Representatives, in pursuance of the 
authority conferred by the House upon said committee. 

Witness my hand and the seal of the House of Representatives of the United 
States at the city of Washington this 11th day of February 1858. 


{u. s.] James L. Orr, Speaker. 
Attest: J. C. Auuen, Clerk. 


Verbal return by the House Sergeant at Arms, having the witness in custody, 
has been accepted (secs. 1678 and 1697). 


XII. Senate PRECEDENTS 


On the Senate side there have not been as many instances of at- 
tempts to punish witness at the bar of the Senate for recusancy. In 
the early history of the Government, ‘‘the House conducted most of 
more important investigations, * * * now the Senate is the grand 
inquisitor”’ (Eberling, Congressional Investigations (1928), p. 272). 
The following review of precedents is taken from volume 3 of Hinds’ 
Precedents of the House and indicates that the Senate has looked to 
the ane for guidance in dealing with contumacious witnesses (sec. 
1724). 


1. Confinement 
The Senate has ordered the confinement of a contumacious witness 


in the common jail of the District of Columbia (sec. 1722 and f., n. 2, 
of sec. 1724). 


2. Habeas corpus 


A prisoner arrested by a deputy of the Sergeant at Arms was 
forcibly taken from his custody in Massachusetts by a deputy sheriff 
armed with a writ of habeas corpus. The supreme court of that State 
held that the authority granted in the warrant, which was directed 
to iy Sergeant at Arms, could be exercised only by that officer (sec. 
1718). 


3. Procedure—arrest, arraignment, and trial in the Senate 


For an illustration of this procedure, see appendix 2. The remarks 
under II-9, ‘‘ Procedure—arrest, arraignment, and trial in the House,” 
are applicable to this corresponding section for the Senate. 


4. Purgation 

Upon satisfactory statement of the reason for his failure to comply 
with the commands of a committee of the Senate, a witness has been 
discharged (secs. 1702, 1703). In at least one instance, a witness has 
been discharged on the ground that no beneficial result could be 
obtained from forcing him to testify inasmuch as his testimony could 
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not be relied on (sec. 1720). See also Jurney v. MacCracken (1935) 
294 U. S. 125, 152. 


5. Subpena 


Return by the Sergeant at Arms on a subpena served by his deputy 
has not availed to test the legality of the arrest of a witness (sec. 1702). 


XITI. ApPpeENDIxES 


APPENDIX 1 
The Case of Reuben M. Whitney (3 Hinds’ Precedents * * *) 


On January 17, 1837, the House agreed to this resolution (sec. 1667): 


Resolved, That so much of the President’s message as relates to the ‘“‘conduct 
of the various Executive Departments, the ability and integrity with which they 
have been conducted, the vigilant and faithful discharge of the public business in 
all of them, and the causes of complaint, from any quarter, at the manner in which 
they have fulfilled the objects of their creation,’ be referred to a select committee, 
to consist of nine members, with power to send for persons and papers, and with 
instructions to inquire into the condition of the various Executive Departments, 
the ability and integrity with which they have been conducted, into the manner 
in which the public business has been discharged in all of them, and into all causes 
of complaint from any quarter at the manner in which said departments, or their 
bureaus or offices, or any of their officers or agents of every description whatever, 
directly or indirectly connected with them, in any manner, officially or unofficially, 
in duties pertaining to the public interest, have fulfilled or failed to accomplish 
the objects of their creation, or have violated their duties or have injured and 
impaired the public service and interest; and that said committee, in its inquiries, 
may refer to such periods of time as to them may seem expedient and proper. 

* * * * * * * 


On February 9, Mr. Wise [the chairman] made a report, in pursuance 
of the following proceeding of the select committee, which he handed in 
at the Clerk’s table: 


Reuben M. Whitney, who has been summoned as a witness before this com- 
mittee, having, by letter, informed the committee of his peremptory refusal to 
attend, it becomes the duty of the committee to make the House acquainted with 
the fact: Therefore, 

Resolved, That the chairman be directed to report the letter of Reuben M. 
Whitney to the House, that such order may be taken as the dignity and character 
of the House requires. 

a * * a * * * 

Finally, the House [on February 10], by a vote of 99 yeas to 86 nays, 
agreed to the following: 

Resolved, That whereas the select committee of this House, acting by authority 
of the House under a resolution of the 17th of January last, has reported that 
Reuben M. Whitney has peremptorily refused to give evidence in obedience to a 
summons duly issued by said committee, and has addressed to the committee 
the letter reported by said committee to the House: Therefore, 

Resolved, That the Speaker of this House issue his warrant directed to the 
Sergeant at Arms, to take into custody the person of Reuben M. Whitney, that 
he may be brought to the bar of the House to answer for an alleged contempt of 
this House; and that he be allowed counsel on that occasion should he desire it. 


On February 11 the Speaker announced to the House that the 
Sergeant at Arms had made return of the service of the warrant 
against Reuben M. Whitney, and that the said Whitney was in 
custody. 

This announcement was made during proceedings on another mat- 
ter, at the conclusion of which Mr. John Calhoon, of Kentucky, offered 
this resolution, which was agreed to: 
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Resolved, That Reuben M. Whitney, now in custody of the Sergeant at Arms, 
be brought to the bar of this House to answer for an alleged contempt of the 
House in peremptorily refusing to appear and give evidence as a witness, on a 
summons duly issued by a select committee acting by the authority of this House, 
under a resolution of the 17th of January last, and in the matter of a letter, 
expressing said refusal, addressed by the said Reuben M. Whitney to the com- 
mittee, and by the committee referred to the House; and that he be forthwith 
furnished with a copy of the report of said committee, and of the letter aforesaid. 


On the succeeding day the Speaker announced to the House that 
Reuben M. Whitney was in the custody of the Sergeant at Arms, 
without the bar, awaiting the further order of the House in the 
premises; and that he had been furnished by the Clerk with the 
copies of papers, as directed by the order of the 11th instant. 

Whereupon, on motion of Mr. John M. Patton of Virginia, it was— 


Ordered, That Reuben M. Whitney be brought to the bar of the House. 


Reuben M. Whitney was then brought to the bar of the House by 
the Sergeant at Arms, when the Speaker addressed him, as follows: 


Reuben M. Whitney: You have been brought before this House, by its order, 
to answer the charge of an alleged contempt of this House, in having peremptorily 
refused to give evidence in obedience to a summons duly issued by a committee 
of this House; which committee had, by an order of the House, power to send 
for persons and papers. 

Before you are called upon to answer, in any manner, to the subject matter of 
this charge, it is my duty, as the presiding officer of this House, to inform you that, 
by an order of the House, you will be allowed counsel should you desire it. If 
you have any request to make in relation to this subject your request will now be 
received and considered by the House. If, however, you are now ready to proceed 
in the investigation of the charge, you will state it; and the House will take order 
accordingly. 


To which the said Reuben M. Whitney answered as follows: 


The undersigned answers that his refusal to attend the committee, upon the 
summons of its chairman, was not intended, or believed by him, to be disrespectful 
to the honorable the House of Representatives; nor does he now believe that he 
thereby committed a contempt of the House. 

His reasons for refusing to attend the committee are truly stated in his letter to 
that committee. 

He did not consider himself bound to obey a summons issued by the Chairman 
of the committee. 

He had attended, in obedience to such a summons, before another committee, 
voluntarily and without objection to the validity of the process; and would have 
attended in the same way before the present committee but for the belief that he 
might thereby be exposed to insult and violence. 

e denies, therefore, that he has committed a contempt of the House; because 
First. The process upon him was illegal, and he was not bound to obey it; and 
Secondly. Because he could not attend without exposing himself thereby to 

out and violence. 

If the House shall decide in favor of the authority of the process, and that the 
respondent is bound to obey it, then he respectfully asks, in such case, that, in 
consideration of the peculiar circumstances in which he is placed, as known to the 
House, the committee may be instructed to receive testimony upon interrogatories 
to be answered, on oath, before a magistrate, as has been done in other instances 
in relation to other witnesses; or that the committee be instructed to prohibit the 
use or introduction of secret and deadly weapons in the committee room during 
the examination of the witnesses. 

And, in case he shall think it necessary, he prays to be heard by counsel, and 
to be allowed to offer testimony on the matter herein submitted. 


R. M. WuHitnNer. 


The House was proceeding to consider the method of procedure 
when Mr. John M. Patton, of Virginia, made the point of order that 
the respondent ought to retire during the deliberations. 
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The Speaker said that such had been the uniform course in former 
cases, and, believing it to be the sense of the House, he would direct 
the Sergeant at Arms to take Reuben M. Whitney from the bar; 
which was done. 

Propositions were then made for the appointment of a committee 
of privileges to report a mode of procedure and also that the respond- 
ent be discharged. Finally, under the operation of the previous 
question, the House agreed to the following resolution proposed by 
Mr. Samuel J. Gholson, of Mississippi: 

Resolved, That Reuben M. Whitney be now permitted to examine witnesses 
before this House in relation to his alleged en and that a committee of 
five be appointed to examine such witnesses on the part of this House; that 
the questions put shall be reduced to writing before the same are proposed to 
the witness, and the answers shall also be reduced to writing. Every question 
put by a Member, not of the committee, shall be reduced to writing by such 
Member, and be propounded to the witness by the Speaker, if not objected to; 
but if any question shall be objected to, or any testimony offered shall be objected 
to by any Member, the Member so objecting, and the accused or his counsel, 
shall be heard thereon; after which the question shall be decided without further 
debate. If parol evidence is offered, the witness shall be sworn by the Speaker 
and be examined at the bar, unless they are Members of the House, in which 
case they may be examined in their places. 

The following committee was then appointed: Messrs. Gholson, 
of Mississippi; Levi Lincoln, of Massachusetts; Francis Thomas, of 
Maryland; Benjamin Hardin, of Kentucky; and George W. Ownes, 
of Georgia. 

Reuben M. Whitney was then again placed at the bar, and the 
resolution adopted by the House was read to him; and, being asked 
by the Speaker if he was ready to proceed in the trial of the case, he 
answered: 

I am not ready to proceed at this time, and ask to be indulged until Wednesday 
next to make preparation. I herewith hand in a list of names of sundry persons, 
and respectfully request that they be summoned to attend as witnesses in the 
trial of the case. 

This list, which appears in the Journal, contains the names of 4 
Members of the House and 2 citizens. 

It was then— 

Ordered, That further proceedings in this trial be postponed until Wednesday 
next; and that Reuben M. Whitney be furnished with a copy of the resolution 
adopted by the House this day. 


It was also— 


Ordered, That subpenas issue for the witnesses named eens M. Whitney 
with directions to attend on Wednesday, the 15th day of February instant. 

On February 15, 1837, the Sergeant at Arms was directed to place 
Reuben M. Whitney at the bar of the House; whereupon Reuben M. 
Whitney was placed at the bar of the House, accompanied by Walter 
Jones and Francis S. Key, as his counsel. 

The Speaker addressed him as follows: 

Reuben M. Whitney: You stand charged before this House with an alleged 
contempt of the House, in having peremptorily refused to give evidence in 
obedience to a summons duly issued by a committee of this House, which com- 
mittee had, by an order of the House, power to send for persons and papers. 

You will say whether you are now ready to proceed to trial, in the mode pre- 


scribed by the order of the House, before you are put upon your trial; if you have, 
it will now be received and considered by the House. 


: 
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To which the said Reuben M. Whitney answered as follows: 
I am ready to proceed to trial. 


A motion was then made by Mr. George N. Briggs, of Massachu- 
setts, in the words following: 

Whereas, by the Eleventh rule of this House, all acts, addresses, and joint 
resolutions shall be signed by the Speaker; and all writs, warrants, and subpenas, 
— by order of the House, shall be under his hand and seal, attested by the 

lerk; 

And whereas the subpena by virtue of which Reuben M. Whitney, now in the 
custody of the Sergeant at Arms of the House, by order of the House, for an alleged 
contempt, for refusing to appear and give testimony before one of the select 
committees of the House, was not under the hand and seal of the Speaker, 
attested by the Clerk, but signed by the chairman of the said select committee: 
Therefore 

Resolved, That the refusal of Reuben M. Whitney to appear before said com- 
mittee was not a contempt of this House; 
ee Resolved, That said Whitney be forthwith discharged from the custody of this 

ouse. 

In the course of debate on this resolution Mr. Abijah Mann, Jr., of 
New York, said that this question had been raised in several other 
cases, notably in the committee sent to Philadelphia to investigate 
the affairs of the Bank of the United States. In the latter case the 
committee were called upon to issue the highest process in its power; 
and the question was then raised and mooted, with a former Speaker 
or with the present, he was not certain which, whether the process 
issued by that committee, under the powers given them to send for 
persons and papers, should be signed by the Speaker of the House and 
attested by the Clerk. The committee decided, and in that decision, 
if he was not mistaken, the incumbent of the chair coincided, that the 
summons the committee were authorized to issue, by the power to 
send for persons and papers, need only be signed by the chairman of 
that committee. When the House issued an order or warrant in a 
particular case, under this rule, the Speaker must issue the summons 
under his hand and seal, and it must be attested by the Clerk; but 
when the power was granted to a committee to send for persons and 
papers in a particular case, a summons signed by the chairman of the 
committee was sufficient. 

The motion of Mr. Briggs was ordered to lie on the table by a vote 
of 157 yeas to 33 nays. 

Ordered, That further proceedings in the case of R. M. Whitney be postponed 
until 12 o’clock tomorrow; and that the Clerk of the House furnish to the three 
other witnesses, Members of this House, who are sworn, copies of all the questions 
that have been propounded to the witness just examined, that they may be 
prepared to answer them in writing tomorrow. 

The examination of witnesses was continued until February 20, the 
record of questions and answers appearing in the Journal. From the 
examination it appeared that there had been personal difficulty 
between the respondent and Messrs. Peyton and Wise, of the investi- 
gating committee, and that there had occurred in the committee room 
a difference which had seemed likely at one time to result in the use of 
weapons. The idea that the witness had been deterred by fear from 
responding to the subpena of the committee was broached. Finally 
Mr. Amos Lane, of Indiana, offered this resolution: 

Resolved, That it is inexpedient to prosecute further the inquiry into the alleged 


contempt of R. M. Whitney against the authority of this House; and that the said 
Whitney be now discharged from custody. 
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This resolution was agreed to—yeas 99, nays 72. 

And the said Reuben M. Whitney was discharged accordingly 
(sec. 1668). 

A contumacious witness need not be given a second opportunity by 
a committee before the House orders his arrest (sec. 1671). 





APPENDIX 2 
The Case of Thaddeus Hyatt (3 Hinds’ Precedents * * *) 


On December 14, 1859, the Senate, after debate, agreed unani- 
mously to a resolution providing that a committee be appointed 
to inquire into the facts attending the late invasion and seizure of 
the armory and arsenal at Harpers Ferry by a band of armed men 
and report whether the same was attended by armed resistance to 
the authorities and public force of the United States, and the murder 
of any citizens of Virginia, or any troops sent there to protect public 
property; whether such invasion was made under color of any organi- 
zation intended to subvert the government of any of the States of 
the Union; the character and extent of such organization; whether 
any citizens of the United States not present were implicated therein 
or accessory thereto by contributions of money, arms, ammunition, 
or otherwise; the character and extent of the military equipments in 
the hands or under the control of said armed band; where, how, and 
when the same were obtained and transported to the place invaded; 
also, to report what legislation, if any, is necessary by the Govern- 
ment for the future preservation of the peace of the country and the 
safety of public property—the committee to have power to send for 
persons and papers. 

The committee was appointed, consisting of Senators James M. 
Mason, of Virginia; Jefferson Davis, of Mississippi; Jacob Collamer, 
of Vermont; Graham N. Fitch, of Indiana; and James R. Doolittle, 
of Wisconsin. 

On February 21, 1860, Mr. Mason, from the committee, reported 
the following preamble and resolution: 

Whereas Thaddeus Hyatt, of the city of New York, was, on the 24th day of 
January, A. D. 1860, duly summoned to appear before the select committee of 
the Senate, appointed ‘‘to inquire into the facts attending the late invasion and 
seizure of the armory and arsenal of the United States at Harpers Ferry, in 
Virginia, by a band of armed men,” and has failed and refused to appear before 
said committee, pursuant to said summons: Therefore, 

Resolved, That the President of the Senate issue his warrant, directed to the 
Sergeant at Arms, commanding him to take into his custody the body of the said 
Thaddeus Hyatt, wherever to be found, and to have the same forthwith before 
the bar of the Senate to answer as for a contempt of the authority of the Senate. 

After debate, the resolution was agreed to—yeas 43, nays 12. 

On March 6 the Sergeant at Arms appeared at the bar of the Senate 
having Mr. Hyatt in custody, and Mr. Mason submitted the following 
preamble and resolution, which were agreed to—yeas 49, nays 6. 

Resolved, That Thaddeus Hyatt, of the city of New York, now in custody of 
the Sergeant at Arms, on an attachment for contempt in refusing obedience to the 
summons requiring him to appear and testify before a committee of the Senate, 


be now arraigned at the bar of the Senate, and that the President of the Senate 
propound to him the following interrogatories: 


. 
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First. What excuse have you for not appearing before the select committee of 
the ro in pursuance of the summons served on you on the 24th day of Janu- 
ary 

Second. Are you now ready to appear before the said committee and answer 
such proper questions as shall be put to you by said committee? 

And that the said Thaddeus Hyatt be required to answer said questions in 
writing and under oath. 


On March 9 the witness presented a sworn statement questioning 
the authority of the committee and declining to answer the questions. 
As part of this statement he presented the argument of his counsel, 
Messrs. S. E. Sewall and John A. Andrew, who thus summarized the 
objections to the Senate’s jurisdiction: 


The inquisition delegated to the committee, being an inquiry as to who com- 
mitted crimes, was a judicial one, and a usurpation of the functions of the judiciary. 

The object of the inquisition being unconstitutional, the Senate could have no 
power to compel the attendance of witnesses before the committee. 

The investigations being made with a view to legislation cannot give the Senate 
authority to make a judicial inquisition as to the authors of specific crimes, if it 
would not otherwise have possessed such authority. 

Even had the inquisition been constitutional, still, being for legislative pur- 
poses, the Senate could not coerce the attendance of witnesses. 

All the powers of the Senate are derived from the Constitution, and not gained 
by long prescription, like those of the Houses of Parliament in Great Britain. 

he power of committing witnesses for contempt in cases of this kind is not 
given directly oe the Constitution, or by necessary implication, because legislation 
can be effected by it without any such power. 

This is not a case in which the Senate has judicial or quasi-judicial power; in 
which case authority to compel the attendance of witnesses as a necessary incident 
of the power need not be disputed. 

Since the statute of 1857 has made the refusal of a witness to appear before a 
committee an indictable offense, the Senate cannot try any such witness for a 
contempt, because that would be to try him for a crime without a jury, in viola- 
tion of the Constitution. We deny, then, the power of the Senate committee to 
act as inquisitors in regard to crimes. We deny their right to drag our client from 
his home in New York to testify before them. 

If the Senate can thus usurp some of the functions of the judiciary, what other 
functions of the judiciary or the executive may they not assume? The liberties 
of the people are gone, if the Senate by its own power can create a secret inquisi- 
torial tribunal ned compel any witnesses they please to appear before it. 

The power of punishment for contempt is always arbitrary and dangerous, 
whether exercised by courts or legislative bodies. The constitutions and the 
legislation of the United States and of the several States have been constantly 
aiming to limit and define it. It is dangerous, because the party injured becomes 
the judge in his own case both of law and fact. It involves, therefore, a violation 
of one of the first principles of justice and is only to be sustained by the extremest 
necessity. We believe that the House and Senate have seldom been called to act 
in a case of alleged contempt in which the power has not been seriously questioned, 
and in which, from a just sense of its arbitrary character, they have not aimed to 
make the punishment light rather than severe. In the cases, for instance, of 
John Anderson and General Houston, the reprimands of the Speaker of the House 
appear small punishments compared with the gravity of the charges against them. 


On March 12 Hyatt was brought to the bar, and Mr. Mason pro- 
posed the following preamble and resolution, which, after long debate, 
were agreed to—yeas 44, nays 10: 


Whereas Thaddeus Hyatt, appearing at the bar of the Senate, in custody of the 
Sergeant at Arms, pursuant to the resolution of the Senate of the 6th of March 
instant, was required by order of the Senate then made, to answer the following 
questions, under oath and in writing: “‘1. What excuse have you for not appearing 
before the select committee of the Senate, in pursuance of the summons served 
on you on the 24th day of January 1860? 2. Are you ready to appear before 
said committee and answer such proper questions as shal] be put to you by said 
committee?” time to answer the same being given until the 9th of March follow- 
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ing; and whereas on the said last-named day the said Thaddeus Hyatt, again 
appearing in like custody at the bar of the Senate, presented a paper, accompanied 
by an affidavit, which he stated was his answer to the said questions; and it 
appearing, upon examination thereof, that the said Thaddeus Hyatt has assigned 
no sufficient excuse in answer to the question first aforesaid, and in answer to the 
said second question, has not dec himself ready to appear and answer before 
said committee of the Senate, as set forth in said question, and has not purged 
himself of the contempt with which he stands charged: Therefore, 

Be it resolved, That the said Thaddeus sien be committed by the Sergeant 
at Arms to the common jail of the District of Columbia, to be kept in close custody 
until he shall signify willingness to answer the eeniaine propounded to him 
by the Senate; and for the commitment and detention of said deus Hyatt, 
this resolution shall be a sufficient warrant. 

Resolved, That whenever the officer having the said Thaddeus Hyatt in custody 
shall be informed by said Hyatt that he is ready and willing to answer the ques- 
tions aforesaid, it s be the duty of such officer to deliver the said Thaddeus 
Hyatt over to the Sergeant at Arms of the Senate, whose duty it shall be again 
to bring him before the bar of the Senate, when so directed by the Senate. 


In the course of the debate preceding the adoption of this preamble 
and resolution, Mr. Charles Sumner, of Massachusetts, ed that 
the Senate had no right to compel testimony required for legislative 
Parpoue only. On June eR the Senate ordered the discharge 
of Hy 


att from confinement, Mr. Sumner spoke again on this subject, 

thus summarizing his argument: 

We must not forget a fundamental difference between the powers of the House 
of Representatives and the powers of the Senate. It is from the former that the 
Senator from Virginia has drawn his precedents, and here is his mistake. 

To the House of Representatives are given inquisitorial powers expressly by 
the Constitution, while no such powers are given to the Senate. This is expressed 
in the words, “‘the House of Representatives shall have the sole power of impeach- 
ment.” Here, then, obviously, is something delegated to the House and not 
delegated to the Senate, namely, those inquiries which are in their nature pre- 
liminary to an impeachment—which may or may not end in impeachment; and 
since, by the Constitution, every “civil officer’ of the General Government may 
be impeached, the inquisitorial powers of the House may be directed against 
every “civil officer,” from the President down to the lowest on the list. 

This is an extensive power, but it is confined solely to the House. Strictly 
speaking, the Senate has no general inquisitorial powers. It has judicial powers 
in three cases under the Constitution: 

1. To try impeachments. 

2. To judge the elections, returns, and qualifications of its Members. 

3. To punish its Members for disorderly behavior, and, with the con- 
currence of two-thirds, expel a Member. 

In the execution of these powers, the Senate has the attributes of a court; and, 
according to established precedents, it ot summon witnesses and compel their 
testimony, although it may well be doubted if a law be not necessary, even to the 
execution of this power. 

Besides these three cases, ressly named in the Constitution, there are two 
others, where it has already undertaken to exercise judicial powers, not by virtue 
of express words, but in self-defense: 

1. With regard to the conduct of its servants, as of its printer. 

2. When its privileges have been violated, as in the case of William Duane, 
by a libel, or in the case of Nugent, by stealing and divulging a treaty while 
still under the seal of secrecy. 

It will be observed that these two classes of cases are not sustained by the text 
of the Constitution; but if sustained at all, it must be by that principle of universal 
jurisprudence, and also of natural law, which gives to everybody, whether natural 
or artificial, the right to protect its own existence; in other words, the great right of 
self-defense. And I submit that no principle less solid could sustain this exercise 
of power. It is not enough to say that such a power would be convenient, highly 
convenient, or important. It must be absolutely essential to the self-preservation 
of the body; and even then, in the absence of any law, it may be open to the 
gravest doubts. (See Hinds’, sec. 1722.) 
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APPENDIX 3 
Kilbourn v. Thompson (103 U.S. 168) 


Briefly, the facts of the Kilbourn case are: 

On January 24, 1876, the House authorized a special committee to 
inquire into the affairs of the defunct Jay Cooke & Co., and especially 
into its activities in a “real-estate pool.’’ The preamble stated that, 
because of. improvident deposits in the company by the Secretary of 
the Navy and because of certain settlements, the United States and 
other creditors were placed at a serious disadvantage which the courts 
were powerless ‘‘to afford adequate redress.”’ 

On March 14, 1876, the Select Committee on the Real Estate Pool 
and Jay Cooke Indebtedness served a subpena on Hallet Kilbourn, 
requiring his appearance, certain specified papers and documents, 
‘‘and all other documents, letters * * * books * * * or maps, that 
can afford any information or evidence * * *” 

Kilbourn appeared but refused to produce books and papers or to 
answer certain questions, on the ground that they involved private 
matters rather than the public interest. He was thereafter cited for 
contempt and upon arraignment before the bar of the House argued 
that his offense, if any, was punishable only under Revised Statutes 
102. In the meantime he was indicted on five counts under the stat- 
ute. Custody of the prisoner was refused:the United States marshal 
for the District of Columbia. On April i5 the Sergeant at Arms was 
authorized to make a return of a writ of habeas corpus issued by the 
Supreme Court of the District of Columbia in person with Kilbourn. 
On April 19 the court ordered the marshal to take custody of the 
prisoner. On May 2 the House declined an offer of Kilbourn to 
or before the committee and testify and furnish such information 
as his books might contain. 

Kilbourn later brought an action for false imprisonment against 
John G. Thompson, the Sergeant at Arms, and several Members of 
the House (2 Hinds’, sec. 1608). 

The action was sustained as to the unfortunate Sergeant at Arms 
Thompson but not as to the Members. 

Concerning the wording of the preamble, the Supreme Court 
pointedly asked: 

How could the House of Representatives know, until it had been fairly tried, 
that the courts were powerless to redress the creditors of Jay Cooke & Co.? The 
matter was still merges Ne a court, and what right had the Congress of the United 
States to interfere with a suit pending in a court of competent jurisdiction? 
Again, what inadequacy of power existed in the court, or, as the preamble assumes, 
in all courts, to give redress which could lawfully be supplied by an investigation 
by a committee of one House of Congress, or by an act or resolution of Congress 
on the subject? The case being one of judicial nature, for which the power of 
the courts usually afford the only remedy, it may well be nes that those 
powers were more appropriate and more efficient in aid of such relief than the 


a belong to a body whose function is exclusively legislative * * * 
p. 194). 





APPENDIX 4 
Marshall v. Gordon (243 U. S. 521) 


Briefly the facts of Marshall v. Gordon are: 
Marshall, while a United States attorney, conducted a grand-jury 
investigation which led to the indictment of a Congressman. As 
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a result of the Member’s charges of misfeasance and nonfeasance on the 
part of the attorney, the House, by resolution, directed its Judiciary 
Committee to inquire into and report on Marshall’s liability to 
impeachment. During the inquiry, Marshall sent to the chairman 
and gave to the press a letter charging in intemperate language that 
the investigation was merely an attempt to frustrate the action of the 
grand jury and therefore had no legislative purpose. The House 
ordered his arrest, and the lower court refused to issue a writ of habeas 
corpus. In reversing the lower court, the Supreme Court based its 
opinion on the limitation enunciated in Anderson v. Dunn that— 

* * * in answering the question what was the rule by which the extent of the 
implied power of legislative assemblies to deal with contempt was controlled, it 
sin declared to be “the least possible power adequate to the end proposed”’ (p. 
541). 

Accordingly, the power to punish Marshall for contempt was 
inadequate and the attempt was deemed to result from indignation 
on the part of the committee members rather than by reason of any 
obstruction to the legislative process (pp. 545-546). 





APPENDIX 5 
Jurney v. MacCracken (294 U.S. 125) 


William P. MacCracken, Jr., a lawyer, was arrested by Sergeant at 
Arms Chester W. Jurney on February 12, 1934, after declining to 
appear before the bar of the Senate in response to a citation of the 
Senate requiring him to show cause why he should not be punished for 
the removal and destruction of certain papers from his files after 
they had been subpenaed by the Special Senate Committee Investigat- 
ing Ocean and Air Mail Contracts. After being served with a subpena 
duces tecum, MacCracken had personally given Gilbert Givven, a 
representative of Western Air Express, permission to examine the files 
valaiiie to that company and to remove papers not related to airmail 
contracts. Another client, L. H. Brittin, of Northwest Airways, Inc., 
also removed papers, with the permission of MacCracken’s partner, 
Mr. Lee, but without MacCracken’s permission or knowledge. 

The original subpena, which had been served on MacCracken 
January 31, 1934, had ordered his appearance and the production of 
all rae of accounts and papers relating to airmail and ocean mail 
contracts. He appeared on that day, testified that he was a lawyer; 
that he was y to produce all books and papers which were not 
privileged; that unless he secured waivers from clients as to certain 

apers, he must exercise his own Ae ony as to which were privileged. 

e gave the committee the names of his clients and he obtained waivers 
ap ae of them, whereupon he immediately produced the papers 
released. 

On February 2, before the committee had decided the question of 
privilege, MacCracken eppenred and related his story of the removal 
and destruction of papers by Givven and Brittin. Upon conclusion of 
this testimony, the committee decided that none of the papers were 

rivileged, and all papers then remaining in the files were produced. 
non MasCeecinn’s ae Givven restored what were purported to 
be all of the papers taken by him. Many of the papers taken by 
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Brittin were recovered later from the trash and pieced together by 
post-office inspectors. 

MacCracken was arrested pursuant to a resolution of the Senate 
and immediately petitioned the old Supreme Court of the District 
of Columbia for a writ of habeas corpus. After a hearing the petition 
was dismissed, but that judgment was reversed by the court of appeals. 
The United States Supreme Court issued a writ of certiorari because 
of the importance of the question presented. 

In reversing the court of appeals, the Supreme Court held— 

1. Where the offending act was of a nature to obstruct the 
legislative process, the fact that the obstruction has since been 
removed, or that its removal has become impossible, 1s without 
significance. Congress can punish for past acts, subject to judicial 
review. 

2. The enactment of Revised Statute 102 did not impair the 
right of Congress to punish for contempt. 

3. Whether a recalcitrant witness has purged himself of con- 
tempt is for Congress to decide and cannot be inquired into by a 
court by a writ of habeas corpus. 





APPENDIX 6 
Gerhart Eisler 


House Resolution 104, 80th Congress, involved Gerhart Eisler, an 
alleged leader of Moscow-directed Communist activity in the United 
States, who refused to be sworn in as a witness before the House 
Committee on Un-American Activities until he had made a brief 
statement. The chairman informed the witness that he could make 
any statement he desired at the conclusion of his testimony. Eisler 
insisted on making his statement before taking the oath, whereupon 
the chairman ordered him to step aside. 

During the afternoon session the chairman announced that the 
committee unanimously voted, in executive session, to request the 
certification of the proceedings to the Department of Justice for the 
purpose of arene Eisler with contempt of Congress. In accord- 
ance with this decision, the following resolution (H. Res. 104) was 
submitted in the House on February 18, 1947: 

Resolved, That the Speaker of the House of Representatives certify the report 
of the Committee on Un-American Activities of the House of Representatives as 
to the willful and deliberate refusal of Gerhart Eisler to be sworn and to testify 
before the said Committee on Un-American Activities, together with all of the 
facts in connection therewith, under seal of the House of Representatives, to the 
United States Attorney for the District of Columbia, to the end that the said 
Gerhart Eisler may be proceeded against in the manner and form provided by law. 


The report (H. Rept. No. 43, 80th Cong.) accompanying the reso- 
lution recited the following essential information: 


Report Crrinc GerHArtT EISLER 


The Committee on Un-American Activities, as created and authorized by the 
House of Representatives, through the enactment of Public Law No. 601, section 
121, subsection Q (2), caused to be issued a subpena to Gerhart Eisler, of 48-46 
Forty-seventh Street, Borough of Queens, New York City, N. Y. The said sub- 
pena directed Gerhart Eisler to be and appear before the said Committee on 
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Un-American Activities on February 6, 1947, and then and there to testify 
touching matters of inquiry committed to the said committee; the subpena being 
set forth in words and figures as follows: 

“By authority of the House of Representatives of the Congress of the United 
States of America, to the Sergeant At Arms, or his special messenger: You are 
hereby commanded to summon Gerhart Eisler, 48-46 Forty-seventh Street, 
Borough of Queens, New York,-N. Y., to be and appear before the Un-American 
Activities Committee of the House of Representatives of the United States, of 
which the Honorable J. Parnell Thomas is chairman, in their chamber in the 
city of Washington, on February 6, 1947, in room 226, Old House Office Building, 
at the hour of 10 a. m., then and there to testify touching matters of inquiry 
committed to said committee; and he is not to depart without leave of said com- 
mittee. Herein fail not, and make return of this summons, 

‘‘Witness my hand and the seal of the House of Representatives of the United 
States, at the city of Washington, this 23d day of January 1947. 

“J. PaRNELL THomas, Chairman. 

“Attest: 

“Joun ANDREWS, Clerk.” 


The said subpena was duly served, as appears by the return made thereon by 
Louis J. Russell, investigator of the Committee on Un-American Activities, who 
was duly authorized to serve the said subpena, the return of the service by the 
said Louis J. Russel] being endorsed thereon, which is set forth in words and 
figures as follows: 

“Subpoena for Gerhart Eisler, 48-46 Forty-seventh Street, Borough of Queens, 
New York City, N. Y., to appear before the committee on the 6th day of February 
1947, at 10 a.m. Served the within named on January 24, 1947, at 8:30 a. m., 
at his residence by Louis J. Russell.” 

The said Gerhart Eisler, pursuant to said subpena and in compliance therewith, 
appeared before the said committee to give such testimony as required under and 
by virtue of Public Law No. 601, section 121, subsection Q (2). The said Ger- 
hart Eisler, after making his appearance in the chambers of the said committee, 
refused to be sworn by the chairman of the said committee: and as the result of 
the said Gerhart Eisler’s refusal to be sworn as a witness before the committee, 
your committee was prevented from receiving testimony and information con- 
cerning a matter of inquiry committed to said committee in accordance with the 
terms of the subpena served upon the said Gerhart Eisler. The record of the 
proceedings before the committee on Thursday, February 6, 1947, during which 
the said Gerhart Eisler refused to be sworn as a witness and to give testimony is 
set forth as follows: * * * 


Thereafter follows the transcript of the pertinent part of the pro- 
ceedings of the committee and a concluding statement that this 
refusal to be sworn and to testify had deprived the committee of 
necessary information. The resolution was debated (Congressional 
ore peat: February 18, 1947, pp. 1177-1187) and agreed to 
p. 1187). 





APPENDIX 7 
President Andrew Jackson 


The following account of this episode is related by Eberling in his 
study, Congressional Investigations, 1928 edition. 

The House committee appointed on January 17, 1837, “to examine 
into the condition of the executive departments, etc.,’”’ had a checkered 
career. On January 23 it adopted a series of resolutions calling on 
President Jackson and heads of departments for information of 
various kinds. One of these resolutions was as follows: 

Resolved, That the President of the United States be requested and the Heads 
of the several departments be directed to furmsh this committee with a list, or 


lists, of all officers or agents, or deputies, who have been appointed or employed 
and paid since 4th of March 1829, to the first of December last (if any without 


| 





auth 
publi 
the s 
advic 
office 
what 

Re 
resol 
at wl 
their 


dent 





PTR RS TTY 


IRR 


NDP Ap CASS 


Sa neem 


“PERE 





INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 715 


authority of law) or whose names are not contained in the last printed register of 
public officers commonly called the Blue Book by the President or either of 
the said Heads of Departments respectively; and without nomination to, or the 
advice and consent of the Senate of the United States showing the names of such 
officers or agents or deputies; the sums paid each, the services rendered and by 
what authority appointed and paid, and what reasons for such appointments. 

Resolved, That the various executive officers, in replying to the foregoing 
resolution, be requested at the same time, to furnish a statement of the period 
at which any innovations, not authorized by law (if such exist) had their origin, 
their causes, and the necessity which has required their continuance (24th Cong., 
2d sess., Debates, vol. xiii, Appendix, pp. 199, 200). 


By order of the committee, the chairman transmitted to the Presi- 
dent of the United States a copy of the above resolutions. The copy 
transmitted in the letter of the chairman was attested by the clerk of 
the committee. On January 27, Mr. Andrew Jackson, Jr., Secretary 
of the President, entered the committee room and delivered to the 
chairman, Mr. Henry A. Wise, of Virginia, a letter addressed to Mr. 
Wise and giving the President’s reasons for not complying with the 
request of the committee. The President pointed out in his letter 
that the resolution adopted by the House authorizing the investigation 
cast doubt upon the statement in his annual message that the execu- 
tive departments were in excellent condition. He stated further: 


The first proceeding of the investigating committee is to pass a series of resolu- 
tions, which, though amended in their passage, were, as understood, introduced 
by you, calling on the President and the Heads of Departments, not to answer to 
any specific charge, not to explain any alleged abuse, not to give information 
as to any particular transaction, but assuming that they have been guilty of the 
charges alleged, calls upon them to furnish evidence against themselves. After 
the reiterated charges you have made, it was to have been expected that you would 
have been prepared to reduce them to specifications, and that the committee 
would then proceed to investigate the matters alleged. But, instead of this, you 
resort to generalities even more vague than your original accusations; and in open 
violation of the Constitution, and of that well established and wise maxim, that 
all men are presumed to be innocent until proven guilty; according to the estab- 
lished rules of law, you request myself and the Heads of Departments to become 
our own accusers, and to furnish the evidence to convict ourselves; and this call 

urports to be founded on the authority of that body, in which alone by the 
nstitution, the power of impeachment is vested. The Heads of Departments 
may answer such a request as they please, provided they do not withdraw their 
own time and that of the officers under their direction, from the public business 
to the injury thereof * * * For myself, I shall repel all such attempts as an in- 
vasion of the principles of justice, as well as of the Constitution; and I shall 
esteem it my sacred duty to the people of the United States to resist them as I 
would the establishment of a Spanish inquisition (24th Cong., 2d sess., Debates, 
vol. xiii, appendix, p. 202). 

The President further lectured the chairman of the committee and 
concluded his letter by expressing astonishment that the House 
should make such a call on the Executive when there were six standing 
committees of the House specifically a with examining the 
details of expenditures in the departments (Ibid., p. 202). 

The attitude of the President greatly enraged the chairman of the 
committee and, on January 30, he offered these resolutions to the 
committee: 

Resolved, That the letter of the President of the United States dated the 26th 
inst. addressed to the Chairman of this committee and handed to him by the 
private secretary of the President in the presence of the committee, is an official 
attack of the President upon the proceedings of the House of Representatives 
and of this committee, and upon the privileges of members of both Houses of 
Congress, and opposes unlawful and unconstitutional resistance to the just 
powers of the House of Representatives and of the committee; 
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Resolved, That the Chairman of the committee be directed to report to the 
House his letter and the resolution of this committee enclosed, addressed to the 
President, and the letter of the President in reply thereto, dated the 26th inst. 
and to submit to the consideration of the House the propriety and necessity of 
adopting measures to defend its proceedings, to protect the privileges of its mem- 
bers; and to enforce its just powers and those of its committees; to enable this 
committee to discharge the duties devolved upon it by the resolution of the 17th 
inst. adopted by the House of Representatives. 


These resolutions were voted down by a vote of 6 yeas to 3 nays. 
An effort was made to consider and amend them, but it failed. 

It seems that the majority of the committee opposed their chairman 
and in their report stated: 


Neither did the committee discover in the letter of the President any attack 
upon the proceedings of the House or the privileges of its members, for the plain 
reason that neither the House nor its members have any privilege to call upon 
parties accused to criminate themselves. Consequently, they could not sanction 
the resolution offered by the chairman to censure the President for his emphatic 
repulsion of what he construed to mean charges of personal accusation; and 
calls for self-crimination; nor could they consent to put a stop to the public 
business by getting up a debate in the House to enforce any pretended privilege 
of the House or its committees to compel public officers to furnish evidence 
against themselves. The committee were satisfied of the impropriety and 
inconsistency of all the calls upon the President and Heads of Departments 
embraced in the resolution offered by the Chairman; but to reject them entirely 
in the beginning, although, in effect, they called upon the accused to furnish 
evidence against themselves, might have subjected the committee to the charge 
of suppressing evidence, or inquiry. They preferred, therefore, to assume the 
responsibility of giving too great latitude to inquiry, rather than to seem to check 
it in the beginning (24th Cong., 2d sess., Debates, vol. xiii, appendix, p. 194). 


The majority of the committee believed, as stated in their report, 
that this investigation could be instituted only for 1 of 2 purposes— 
impeachment or legislation; they maintained it could not be one for 
legislation, because no defect in the laws has been anywhere alleged, 
except in their execution. Hence, they could only regard this investi- 
gation in the light of a preliminary inquiry into facts and evidence 
to show whether a process of impeachment ee not to be institute 
by the House of Representatives against the Executive and heads of 
departments. Strong proof that this investigation could be regarded 
only in the light of an inquiry preliminary to impeachment, they 
held, lay in the fact that one of the powers conferred on the committee 
by the resolution of the House was the power to send for persons and 
papers. As they said: 

At best, this is a vague and not well-defined power, incidental and not derived 
from any express provision in the Constitution. In its exercise, therefore, there 
should be some limitation; and it should be carefully used; only in cases where the 
direct legislation of Congress, the protection and enforcement of the privileges 
and rules of either House, or manifest public interest demand it. It is a judicial 
power, which Congress can exercise merely as a power incidental to the power, 
“to make all laws which shall be necessary and proper.”’ To construe it into an 
unlimited power for a committee of this House to bring before them the persons 
of citizens from rf part of the Union, at their own arbitrary will without just 
cause, or to compel the surrender of all papers which a committee might see fit 
to send for, would be to set up an incidental poten of the House nowhere expressly 
recognized in the Constitution, which would totally annul one of the express pro- 


visions of the Constitution, to secure the citizen against these very outrages, viz: 
“The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures.” 

The committee decided they did not have the right to demand all 
the personal and private papers of public officers, in order that the 
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committee could decide whether there were any which ought to go 
into the public files, and concluded their report by stating that— 


so far as had come to their knowledge, from the results of this investigation, 
the condition of the various executive departments is prosperous, and that they 
have been conducted with ability and integrity. 

Mr. Wise, the chairman of the committee, held that this letter of President 
Jackson is an official assumption of authority by the executive over the proceed- 
ings of the House of Representatives, and over the proceedings of one of its 
committees, that it is an official attack upon the privileges of members of both 
Houses of Con ; and that it opposes an unauthorized resistance to the just 
powers of the House and its committee, in direct hostility to inviolable principles 
necessary to the administration of a free government (24th Cong., 2d sess., 
Debates, vol. xiii, appendix, p. 203). 


He believed that this Government was instituted for the common 
benefit, protection, and security of the people; that its form was 
adopted as one most effectually secured against the danger of mal- 
administration; that all power is vested in and consequently derived 
from the people; that magistrates are their trustees and servants at 
all times and amenable to them. 


That if neither House of Congress could, nor would, inquire into the official con- 
duct and administration of executive officers, the peop e who could not inquire 
in their aggregated or conventional capacity, and the States which cannot, from 
their own organization and that of the Federal Government, institute inquiries 
at all efficiently, could never be informed of the official conduct of their federal 
officers; and these officers would, in effect, become irresponsible for their acts, 
except such as they might disclose, being unknown. 


Mr. Wise differentiated between “inquiries” and “‘inquisitions.”’ 
Inquiry into the condition and conduct of public affairs is a right of 
mig Inquisition into the conduct and condition of private 
affairs is no right, even of the sovereign power. Inquisition would 
violate the fourth article of the amendments to the Constitution. The 
resolution of inquiry did not invade the security of these rights, as 
was urged by those in favor of the amendments proposed to it. That 
article reads: 


The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no warrants 
shall issue but upon probable cause, supported by oath or affirmation, and parti- 
cularly describing the place to be searched, and the person or things to be seized. 

This right is the right of the people. Are the executive departments and their 
officers the people? They belong to the people; though the history of Govern- 
ment proves too sadly that, without constant vigilance and strict superintendence 
over them Wi, the people or their representatives, the people soon come to belong 
to them. ad these officers the right to be secure from all inquiry? It was 
thought that they were mere trustees and servants, who might be called upon 
at any time to give an account of their stewardship. The inquiry proposed by 
the resolution was not deemed unreasonable (24th Cong., 2d sess., Debates, vol. 


xiii, appendix, p. 204). 
The chairman mentioned some of the standing rules of the House 


such as rule 57, which made it the duty of the Committee on Ways 
and Means to examine into the state of the several executive depart- 
ments. He said: 


If the resolution of the House was inquisitorial, these rules were, and have 
been, from the earliest period of the existence of the House itself, standing inquisi- 
tions. There was the duty enjoined to examine into the state of the several 
executive departments. There was a search for any and whatever abuses might 
be found to exist and a report of them required. Was it ever dreamed that these 
standing rules were inquisitorial? No. They were the institutions of wise and 
jealous patriots, to insure that eternal vigilance which is the price of liberty. 
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He mentioned several previous inquiries to show that general and 
indefinite investigations had been made before (ibid., p. 205; e. g., 
Post Office Investigation, June 26, 1834). 

In concluding his report he claimed to have proved that the ma- 
jority of the committee showed very little disposition to pursue in- 
quiry and showed every disposition to sustain the President and the 

epartments in their positions and in their course of obstructing fair 
and full investigation. This, he said, was proved by the following 
procedure of the committee: (1) The member of the committee at 
whose instance a witness was called was required to state in writing 
the charges the witness was expected to sustain; (2) the committee 
positively determined that it would not, in the absence of definite, 
reas: charges of corruption and abuses, inquire into the reasons of 
the Executive, or heads of departments, for appointments to, or re- 
movals from office, in direct contradiction to the House, which re- 
jected the amendment requiring specific charges; (3) it decided that 
when definite and specific charges were made of corruption and 
abuses in appointments and removals from office, and in subsidizing 
the public press, it would not inquire into them. The questions 
which were propounded to witnesses also showed that the committee 
desired to shield the Executive, according to Mr. Wise. He claimed 
there was neither consistency, nor propriety, nor liberality, nor fair- 
ness in propounding or noes interrogatories. Some questions 
were proposed to witnesses which in substance were rejected as to 
others. Subjects of inquiry of the deepest interest to the public were 
preemptorily excluded from investigation. (For a list of the ques- 
tions, see ibid., pp. 214, 215.) 

_But the chairman said: 

Such a procedure was to be expected from the committee from the moment of 
its appointment. Six friends of the Executive to three of the opposition were 
placed upon it by the Speaker, who is supposed to owe his election to the influence 
of the President over a House where there is an overwhelming majority in favor 
of the administration; and of these six, several were known, by their speeches on 
the floor, to be utterly opposed to the resolution under which the committee was 
appointed and to the investigation which that resolution instituted. 

This case represents one of the most successful attempts of a 
President of the United, States to resist a congressional inquiry. 
Jackson’s position in these proceedings was stadt strengthened by 
the fact that he had an overwhelming majority in the House and he 
knew he could successfully resist an investigation for that reason, as 
his own party would not take serious issue with him. The fact that 
the committee reported that all was well with the executive depart- 
ments after this feint at an investigation shows the importance of 
considering the political character of the committee personnel in these 
investigations. Investigating committees, packed with members in 
sympathy with the administration, might well become vehicles of 
vindication for the Executive. 
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APPENDIX 8 
President Buchanan 


In direct contrast is the account of the Covode investigation during 
the administration of President Buchanan, also related by Eberling. 

While President Buchanan “fully and cheerfully” admitted that 
inquiries which are incident to legislative duties were highly proper and 
belong equally to the Senate and the House, and that they were neces- 
sary in order to enable them to discover and to provide the appropriate 
legislative remedies for any abuse which might be ascertained, yet he 
protested the power given to the Covode committee to inquire— 
not into any specific charge or charges, but whether the President has by money, 
patronage, or other improper means sought to influence not the individual action 


= eer of Congress but the action of the entire body itself, or any committee 
thereof. 


Such an accusation, Buchanan said— 


extended to the whole circle of legislation, to interference for or against the passage 
of any law appertaining to the rights of any state or territory. Since the time of 
Star Chambers and general warrants, there has been no such proceeding in 
England. 


He also protested because such an investigation was in violation of 
the rights of the coordinate executive branch of the Government and 
subversive of its constitutional independence. Moreover he claimed 


such an investigation was a flagrant abuse of a private person’s rights 
under the Constitution, for John Covode, who accused the President, 


was also chairman of the committee. 


I am to appear before Mr. Covode either personally or by a substitute, to cross- 
examine the witnesses which he may produce to sustain his own accusations 
against me; and perhaps this poor boon may be denied the President (36th Cong., 
1st sess., Globe, p. 1434) (Eberling, p. 167). 

Shall the Executive alone be deprived of rights which all his fellow citizens 
enjoy? The whole proceeding against him justifies the fears of those wise and 
great men, who, before the Constitution was edopted by the States, apprehended 
that the tendency of the Government was to the aggrandizement of the legislative 
at the expense of the executive and judicial departments (Ibid., p. 1435. Cf. 
Madison’s statement in Federalist, p. 219). 


After a short debate on the President’s protest his statement was 
referred to the Judiciary Committee, with leave to report at any time. 
On April 9 following, Mr. John Hickman, from said committee, made 
a report (see Globe, 36 Cong., Ist sess., vol. iii, H. Rept. No. 394), 
accompanied by the following resolution, viz: 

Resolved, That the House dissents from the doctrine of the special message of the 
President of the United States on March 28, 1860; that the extent of power con- 
templated in the adoption of the resolutions of inquiry of March 5, 1860, is neces- 
sary to the proper discharge of the constitutional duties devolved upon Congress; 
that judicial determinations, the opinions of former Presidents, and uniform usage 
sanctions its use; and that to abandon it would leave the executive department 
of the Government without supervision or responsibility and would be likely to 
lead to a concentration of power in the hands of the President which would be 
dangerous to the rights of a free people. 


The resolution was eventually adopted. On June 25 the President 
sent another protest to the House claiming that the committee had 
acted as though they possessed unlimited power, and without any 
warrant whatever had pursued a course not merely at war with the 
constitutional rights é the Executive but tending to degrade the 
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Presidential office itself to such a degree as to render it unworthy of 
the acceptance of any man of honor or principle (36th Cong., 1st sess., 
Globe, p. 3299). The President claimed that the committee had 
proceeded to investigate subjects not warranted in the resolutions; 
that it had taken testimony ex parte; had dragged private correspond- 
ence to light, which a truly honorable man would never have an even 
distant thought of divulging. Even members of the Cabinet were 
called upon to testify. 

Should the proceedings of the committee be sanctioned by the House and 
become a precedent for future times, the balance of the Constitution will be 
entirely upset, and there will no longer remain the three coordinate and independ- 
ent branches of the government, islative, Executive, and Judicial. Should 
secret committees be appointed, with unlimited authority to range over all the 
words and actions, and poe the very thought of the President, with a view 
to discover something in his past life prejudicial to his character from parasites 
and informers, this would be an ordeal which scarcely any mere man since the 
fall could endure (Ibid., p. 3300). 


This last protest of the President was referred to a select committee 
which made a report. There is no question that Congress was firmly 
convinced, and in this case the House, that the power of investigating 
the President, even where specific charges were not made, constitu- 
tionally belongs to the lentaiaive department. The a ent made 
by the Executive in this case only seemed to arouse the ire of the 

ouse the more. It is true that the President had some stanch 
defenders in the House, but the great majority opposed him. This is 
seen in the vote on the first resolution dissenting from the doctrines 
enunciated in his first message to the Senate, viz, 87 to 40 (36th Cong., 
lst sess., Globe, p. 1434). 





APPENDIX 9 
President Tyler 


In 1842 the House passed a resolution requesting certain informa- 
tion of President Tyler, namely, the names of such Members, if any, 
of the 26th and 27th Congresses, as have been applicants for office, 
with the details relating to such applications. rs er refused, on the 
ground that, as the appointing power is vested solely in the Executive, 
the House could have no legitimate concern therein. 

Tyler later complied with a similar request of the House in another 
matter but said: 


Nor can it be a sound position that all papers, documents, and information of 
every description which may happen by any means to come into the hands of 
the ident or the Heads of Departments must necessarily be subject to the call 
of the House of a acer merely because they relate to a subject of the 
deliberations of the House, although that subject may be within the sphere of le- 
gitimate powers * * * The executive Departments and the citizens of this 
country have their rights and duties as well as the House of Representatives, and 
the maxim that the rights of one person or body are to be exercised as not to 
impair those of others is applicable in its fullest extent to this question. (For 
review of me see Congressional Record, 69th Cong., Ist sess., February 25, 
1926, p. 4548. 
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APPENDIX 10 
President Polk 


President Polk, in 1846, refused the request of the House for 
information, pointing out the confidential nature of the information 
although admitting that the House could obtain information in a 
formal proceeding for impeachment, when its power would be plenary. 
He said further: 


If the House as the grand inquest of the Nation should at any time have reason 
to believe that there has been malversation in office by an improper use or applica- 
tion of the public money by a public officer, and should think proper to institute 
an inquiry into the matter, all the archives and pages of the executive departments, 
public or private, would be subject to the inspection and control of a committee 
of their body and every facility in the power of the Executive be afforded to 
enable them to prosecute the investigation. (See Congressional Record, 69th 
Cong., Ist sess., p. 4548.) (Eberling, p. 146.) 





APPENDIX 11 
Senate resolution of 1886 


In January 1886 the Senate passed the following resolution: 


Resolved, That the Attorney General of the United States, be, and he hereby is, 
directed to transmit to the Senate copies of all documents and papers that ve 
been filed in the Department of Justice since the Ist day of January A. D. 1885, 
in relation to the management and conduct of the office of district attorney of the 
United States of the southern district of Alabama. 


The Attorney General replied: 


* * * it is not considered that the public interest will be promoted by a 
compliance with said resolution and the transmission of papers and documents 
therein mentioned to the Senate in executive sessision. 


The report submitted by the Senate Committee on the Judiciary 
vigorously asserted in the following language the right of Congress 
to receive, and the obligation of the executive branch to make avail- 
able, the information requested: 


The important question, then, is whether it is within the constitutional cam- 
petence of either House of Congress to have access to the official papers and 
documents in the various public offices of the United States created by laws 
enacted by themselves. It may be fully admitted that except in respect of the 
Department of the Treasury, there is no statute which commands the head of 
any de ment to transmit to either House of Congress on its demand any in- 
formation whatever concerning the administration of his Department; but the 
committee believes it to be clear that from the very nature of the powers intrusted 
by the Constitution to the two Houses of Congress it is a necessary incident that 
either House must have at all times the right to know all that officially exists or 
takes pa in any of the Departments of the Goverment (Congressional Record, 
vol. 17, p. 1585). 

It is believed that there is no instance of civilized governments having bodies 
representative of the people or of states in which the right and the power of those 
representative bodies to obtain in one form or another complete information as to 
every paper and transaction in any of the executive departments thereof that does 
not exist even though such papers might relate to what is ordinarily an executive 
function, if that function impinged upon any duty or function of the representative 
bodies. A qualification of this general right may under our Constitution exist in 
the case of calls by the House of Representatives for papers relating to treaties, 
ot sas consideration and not yet disposed of by the President and Senate 

p. . 

* * * The practical construction of the Constitution in these respects by all 

branches of the Government for so long a period would seem upon acknowledged 
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principles to settle what are the rights and powers of the two Houses of Congress 
in the exercise of their respective duties covering every branch of the operations 
of the Government, and it is submitted with confidence that such rights and powers 
are indispensable to the discharge of their duties and do not infringe any right of 
the Executive, and that it does not belong to either heads of Departments or to 
the President himself to ta<e into consideration any supposed motives or purposes 
that either House may have in calling for such papers, or whether their possession 
or knowledge of their contents could be applied by either House to useful purposes. 
* . * * * * * 


The Constitution of the United States was adopted in the light of the well-known 
history that even ministers of the English Crown were bound to lay before 
Parliament all papers when demanded on pain of the instant dismissal of such 
ministers on refusal, through the rapid and effectual instrumentality of a vote of 
want of confidence. And the Continental Congress had for more than ten years 
itself governed the country and had control of all papers and records, not by reason 
of anything expressed in the Articles of Confederation but by reason of intrinsic 
nature of free government. The jurisdiction of the two Houses of Congress to 
legislate and the power to advise or withhold advice concerning treaties and 
appointments necessarily involves the jurisdiction to officially know every step 
and action of the officers of the law and all the facts touching their conduct in the 
—— of any Department or even in the possession of the President himself. 

here was no need to express such a power, for it was necessarily an inherent 
incident to the exercise of the powers granted (p. 1586). 
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THE LAWYERS COOPERATIVE PUBLISHING CoO., 
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